
 

                                      

 

  

 

ORDINANCE NO. _________ 

 

AN ORDINANCE OF THE CITY OF DENTON, A TEXAS HOME-RULE MUNICIPAL 

CORPORATION, AUTHORIZING THE CITY MANAGER TO EXECUTE A CONTRACT WITH 

BADGER METER, INC., FOR THE ADVANCED METERING INFRASTRUCTURE (AMI) 

IMPLEMENTATION PROGRAM FOR THE WATER METERING DEPARTMENT; 

PROVIDING FOR THE EXPENDITURE OF FUNDS THEREFOR; AND PROVIDING AN 

EFFECTIVE DATE (RFP 8623 – AWARDED TO BADGER METER, INC., FOR FIVE (5) 

YEARS, WITH THE OPTION FOR FIVE (5) ADDITIONAL ONE (1) YEAR EXTENSIONS, IN 

THE TOTAL TEN (10) YEAR NOT-TO-EXCEED AMOUNT OF $26,000,000.00).  

 

WHEREAS, the City has solicited, received, and evaluated competitive proposals for the 

Advanced Metering Infrastructure (AMI) Implementation Program for the Water Metering 

Department; and 

 

WHEREAS, the City Manager, or a designated employee, has received, reviewed, and 

recommended that the herein described proposals are the most advantageous to the City considering 

the relative importance of price and the other evaluation factors included in the request for proposals; 

and 

 

WHEREAS, this procurement was undertaken as part of the City’s governmental 

function [Water and sewer service]; and 

 

WHEREAS, the City Council has provided in the City Budget for the appropriation of funds 

to be used for the purchase of the materials, equipment, supplies, or services approved and accepted 

herein; NOW, THEREFORE, 

 

THE COUNCIL OF THE CITY OF DENTON HEREBY ORDAINS: 

      

     SECTION 1.  The items in the following numbered request for proposal for materials, 

equipment, supplies, or services shown in the “Request Proposals” on file in the office of the 

Purchasing Agent, are hereby accepted and approved as being the most advantageous to the City 

considering the relative importance of price and the other evaluation factors included in the request 

for proposals. 

 

RFP            

NUMBER          CONTRACTOR           AMOUNT 

 

  8623                                       Badger Meter, Inc.                                   $26,000,000.00 

 

SECTION 2.  That by the acceptance and approval of the above numbered items of the 

submitted proposals, the City accepts the offer of the persons submitting the proposals for such items 

and agrees to purchase the materials, equipment, supplies, or services in accordance with the terms, 

specifications, standards, quantities, and for the specified sums contained in the Proposal Invitations, 

Proposals, and related documents. 



 

                                      

 

  

 

SECTION 3.  That should the City and person submitting approved and accepted items wish 

to enter into a formal written agreement as a result of the acceptance, approval, and awarding of the 

proposals, the City Manager, or their designated representative, is hereby authorized to execute the 

written contract which shall be attached hereto; provided that the written contract is in accordance 

with the terms, conditions, specifications, standards, quantities, and specified sums contained in the 

Proposal and related documents herein approved and accepted. 

 

SECTION 4.  The City Council of the City of Denton hereby expressly delegates the 

authority to take any actions that may be required or permitted to be performed by the City of 

Denton under this ordinance to the City Manager of the City of Denton, or their designee. 

 

SECTION 5.  By the acceptance and approval of the above enumerated bids, the City 

Council hereby authorizes the expenditure of funds therefor in the amount and in accordance with 

the approved bids. 

 

SECTION 6.  This ordinance shall become effective immediately upon its passage and 

approval. 

 

 The motion to approve this ordinance was made by __________________________ and 

seconded by _________________________________. This ordinance was passed and approved by the 

following vote [___ - ___]:  

 

       

         Aye              Nay                Abstain            Absent 

 

Mayor Gerard Hudspeth:    ______           ______             ______            ______ 

Vicki Byrd, District 1:     ______          ______              ______           ______ 

Brian Beck, District 2:     ______          ______              ______            ______ 

Suzi Rumohr, District 3:    ______          ______              ______            ______ 

Joe Holland, District 4:    ______          ______              ______            ______ 

Brandon Chase McGee, At Large Place 5:  ______          ______              ______           ______ 

Jill Jester, At Large Place 6:   ______          ______              ______           ______ 

 

 

PASSED AND APPROVED this the _________ day of ___________________, 2026. 

        

 

__________________________________ 

       GERARD HUDSPETH, MAYOR 

 

 

 



 

                                      

 

  

 

ATTEST: 

INGRID REX, CITY SECRETARY 

 

 

BY: __________________________________ 

 

 

APPROVED AS TO LEGAL FORM: 

MACK REINWAND, CITY ATTORNEY 

 

 

BY: _________________________________ 
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CONTRACT BY AND BETWEEN 

CITY OF DENTON, TEXAS AND BADGER METER, INC. 

 (Contract #8623 ) 

 

 THIS CONTRACT is made and entered into this date _______________________, by 

and between Badger Meter, Inc. a Wisconson corporation, whose address 4545 W. Brown Deer 

Rd. Milwaukee, WI 53223, hereinafter referred to as “Contractor,” and the CITY OF DENTON, 

TEXAS, a home rule municipal corporation, hereinafter referred to as “City,” to be effective upon 

approval of the Denton City Council and subsequent execution of this Contract by the Denton City 

Manager or their duly authorized designee. 

 

For and in consideration of the covenants and agreements contained herein, and for the 

mutual benefits to be obtained hereby, the parties agree as follows: 

 

SCOPE OF SERVICES 
 

 Contractor shall provide services in accordance with the City’s RFP 8623 Water AMI 

Program, a copy of which is on file at the office of Purchasing Agent and incorporated herein for 

all purposes.  The Contract consists of this written agreement and the following items which are 

attached hereto, or on file, and incorporated herein by reference: 

 

(a) Special Terms and Conditions (Exhibit “A”); 

(b) City of Denton Standard Terms and Conditions (Exhibit “B”); 

(c) Certificate of Interested Parties Electronic Filing (Exhibit “C”); 

(d) Insurance Requirements (Exhibit “D”); 

(e)  Form CIQ – Conflict of Interest Questionnaire (Exhibit “E”); 

(f) Contractor’s Proposal, (“Contractor’s Offer”) (Exhibit “F”  on file at the office of 

the Purchasing Agent);   

(g) City of Denton’s RFP 8623 (the “Solicitation”) (Exhibit “G” on file at the office 

of the Purchasing Agent); 

(h) Schedule of Values (Exhibit “H”); 

(i) Contractor's’ SaaS MSA (Exhibit “I”); 

(j) Badger Meter Standard Sales Terms & Conditions ( Exhibit “J”); 

 

These documents make up the Contract documents and what is called for by one shall be 

as binding as if called for by all.  In the event of an inconsistency or conflict in any of the provisions 

of the Contract documents, the inconsistency or conflict shall be resolved by giving precedence 

first to the written agreement then to the contract documents in the order in which they are listed 

above.These documents shall be referred to collectively as “Contract Documents.” 

 
Prohibition on Contracts with Companies Boycotting Israel 

Contractor acknowledges that in accordance with Chapter 2271 of the Texas Government Code, City is 

prohibited from entering into a contract with a company for goods or services unless the contract contains 

a written verification from the company that it: (1) does not boycott Israel; and (2) will not boycott Israel 

during the term of the contract.  The terms “boycott Israel” and “company” shall have the meanings ascribed 

to those terms in Section 808.001 of the Texas Government Code.  By signing this Contract, Contractor 

certifies that Contractor’s signature provides written verification to the City that Contractor: (1) does not 

boycott Israel; and (2) will not boycott Israel during the term of the Contract.  Failure to meet or maintain 

the requirements under this provision will be considered a material breach. 
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Prohibition on Contracts with Companies Boycotting Certain Energy Companies 

Contractor acknowledges that in accordance with Chapter 2276 of the Texas Government Code, City is 

prohibited from entering into a contract with a company for goods or services unless the contract contains 

written verification from the company that it (1) does not boycott energy companies; and (2) will not boycott 

energy companies during the term of the contract.  The terms “boycott energy company” and “company” 

shall have the meanings ascribed to those terms in Section 809.001 of the Texas Government Code.  By 

signing this agreement, Contractor certifies that Contractor’s signature provides written verification to 

the City that Contractor: (1) does not boycott energy companies; and (2) will not boycott energy 

companies during the term of the Contract.  Failure to meet or maintain the requirements under this 

provision will be considered a material breach. 

 

Prohibition on Contracts with Companies Boycotting Certain Firearm Entities and Firearm Trade 

Associations 

Contractor acknowledges that in accordance with Chapter 2274 of the Texas Government Code, City is 

prohibited from entering into a contract with a company for goods or services unless the contract contains 

written verification from the company that it (1) does not have a practice, policy, guidance, or directive that 

discriminates against a firearm entity or firearm trade association; and (2) will not discriminate during the 

term of the contract against a firearm entity or firearm trade association.  The terms “discriminate against a 

firearm entity or firearm trade association,” “firearm entity” and “firearm trade association” shall have the 

meanings ascribed to those terms in Chapter 2274 of the Texas Government Code.  By signing this 

Contract, Contractor certifies that Contractor’s signature provides written verification to the City that 

Contractor: (1) does not have a practice, policy, guidance, or directive that discriminates against a 

firearm entity or firearm trade association; and (2) will not discriminate during the term of this Contract 

against a firearm entity or firearm trade association.  Failure to meet or maintain the requirements under 

this provision will be considered a material breach. 

 

Prohibition On Contracts with Companies Doing Business with Iran, Sudan, or a Foreign Terrorist 

Organization 

Section 2252 of the Texas Government Code restricts City from contracting with companies that do 

business with Iran, Sudan, or a foreign terrorist organization.  By signing this Contract, Contractor certifies 

that Contractor’s signature provides written verification to the City that Contractor, pursuant to Chapter 

2252, is not ineligible to enter into this Contract and will not become ineligible to receive payments under 

this Contract by doing business with Iran, Sudan, or a foreign terrorist organization.  Failure to meet or 

maintain the requirements under this provision will be considered a material breach. 

 

Termination Right for Contracts with Companies Doing Business with Certain Foreign-Owned 

Companies 

 

The City of Denton may terminate this Contract immediately without any further liability if the City of 

Denton determines, in its sole judgment, that this Contract meets the requirements under Chapter 2275, and 

Contractor is, or will be in the future, (i) owned by or the majority of stock or other ownership interest of 

the company is held or controlled by individuals who are citizens of China, Iran, North Korea, Russia, or 

other designated country (ii) directly controlled by the Government of China, Iran, North Korea, Russia, or 

other designated country, or (iii) is headquartered in China, Iran, North Korea, Russia, or other designated 

country. 

 
The parties agree to transact business electronically. Any statutory requirements that certain terms 

be in writing will be satisfied using electronic documents and signing. Electronic signing of this 

document will be deemed an original for all legal purposes. 
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IN WITNESS WHEREOF, the parties of these presents have executed this Contract in the year 

and day first above written. 

CONTRACTOR 

BY: ______________________________ 

AUTHORIZED SIGNATURE 

Printed Name:________________________ 

Title: _______________________________  

PHONE NUMBER 

_________________________________ 

EMAIL ADDRESS  

___________________________________ 

         TEXAS ETHICS COMMISSION 

CERTIFICATE NUMBER 

CITY OF DENTON, TEXAS 

BY:  _____________________________ 

CASSEY OGDEN 
INTERIM CITY MANAGER 

ATTEST: 

INGRID REX, CITY SECRETARY 

BY: __________________________________

APPROVED AS TO LEGAL FORM: 

MACK REINWAND, CITY ATTORNEY 

BY: _______________________________ 

THIS CONTRACT HAS BEEN 

BOTH REVIEWED AND APPROVED 

as to financial and operational obligations 

and business terms. 

 _______________     ________________ 

 SIGNATURE  PRINTED NAME 

__________________________________ 

 TITLE 

__________________________________ 

DEPARTMENT 
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Exhibit A 

Special Terms and Conditions 

 
 

1. Total Contract Amount 

The contract total for services shall not exceed $26,000,000.  Pricing shall be per Exhibit H 

attached. 

 

2. The Quantities 

The quantities indicated on Exhibit H are estimates based upon the best available information. The 

City reserves the right to increase or decrease the quantities to meet its actual needs without any 

adjustments in the bid price. Individual purchase orders will be issued on an as needed basis. 

 

3. Contract Terms 

 

The contract term will be five (5) years, effective from date of award.  The City and the Supplier 

shall have the option to renew this contract for an additional five (5) one-year periods.  

 

The Contract shall commence upon the issuance of a Notice of Award by the City of Denton and shall 

automatically renew each year, from the date of award by City Council.  The Supplier’s request to 

not renew the contract must be submitted in writing to the Purchasing Manager at least 60 days prior 

to the contract renewal date for each year.  At the sole option of the City of Denton, the Contract may 

be further extended as needed, not to exceed a total of six (6) months. 

 

4. Price Escalation and De-escalation 

On Supplier’s request in the form stated herein, the City will implement an escalation/de-

escalation price adjustment annually based on these special terms. Any request for price 

adjustment must be based on the, U.S Department of Labor, Bureau of Labor Statistics, Producer 

Price Index (PPI) or the manufacturer published pricing list.  The maximum escalation will not 

exceed +/- 8% for any individual year.  The escalation will be determined annually at the 

renewal date. The price will be increased or decreased based upon the annual percentage change 

in the PPI or the percentage change in the manufacturer’s price list.  Should the PPI or 

manufacturer price list change exceed a minimum threshold value of +/-1%, then the stated 

eligible bid prices shall be adjusted in accordance with the percent change not to exceed the 8% 

limit per year.  The supplier should provide documentation as percentage of each cost associated 

with the unit prices quoted for consideration. 

Request must be submitted in writing with supporting evidence for need of such increase to the 

Purchasing Manager at least 60 days prior to contract expiration of each year. Respondent must 

also provide supporting documentation as justification for the request. If no request is made, then 

it will be assumed that the current contract price will be in effect. 

Upon receipt of such request, the City of Denton reserves the right to either: accept the escalation 

as competitive with the general market price at the time, and become effective upon the renewal 

date of the contract award or reject the increases within 30 calendar days after receipt of a 
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properly submitted request. If a properly submitted increase is rejected, the Contractor may 

request cancellation of such items from the Contract by giving the City of Denton written notice. 

Cancellation will not go into effect for 15 calendar days after a determination has been issued. 

Pre-price increase prices must be honored on orders dated up to the official date of the City of 

Denton approval and/or cancellation. 

The request can be sent by e-mail to: purchasing@cityofdenton.com noting the solicitation 

number. 

The City of Denton reserves the right to accept, reject, or negotiate the proposed price changes; 

provided; however, Badger Meter reserves the right, upon notice to Buyer, to revise selling 

prices to adjust for changes in laws, such as changes to taxes, tariffs, fees, trade penalties, trade 

policy or any and all other government required duties on goods or services (the “Fees”); 

provided that Badger Meter provides documentation sufficient to show the required Fees to City 

of Denton’s satisfaction and that such change in law occurs after Contract execution.  City of 

Denton reserves the right to adjust the quantities per Exhibit A Section 2 in the event of a pricing 

change due to a required Fee.  This exception does not allow for price changes due to inflation or 

other costs that were estimated as part of the Contractor’s Proposal for future years as those are 

deemed to be incorporated in the pricing schedule of values. 

2. Performance Liquidated Damages 

 

If Contractor fails to achieve certian milestones (the “Milestone(s)”) as described Statement of 

Work incorporated in Exhibit F attached hereto (the “SOW”) based on the timeline set forth in the 

SOW, and such failure is solely due to Contractor‑caused delay (and not due to (i) City‑caused 

delay, change, suspension, interference, or late approvals; (ii) delays by third parties under City’s 

control (including other contractors or vendors); (iii) Force Majeure events; or (iv) concurrent 

delay, the City may assess liquidated damages against the Contractor, by providen written notice 

regarding the delay, at the rate of $250 per day for each day beyond the applicable Milestone date 

until the Milestone is achieved. 

 

Liquidated damages apply only to the specific Milestones listed in the SOW. Liquidated Damages 

do not apply to non‑critical delays, punch‑list items, or work not tied to a Milestone. Contractor is 

entitled to time extensions for excusable delays (e.g. City‑caused, Force Majeure, or concurrent 

delay). Liquidated Damages are suspended for the duration of approved time extensions. 

 

Liquidated Damages are a reasonable pre‑estimate for costs of delay that are difficult to quantify 

at contract formation and are not a penalty. Liquidated damages are the City’s sole and exclusive 

monetary remedy for delay to Milestones. Either party may present evidence of actual damages at 

the time of breach to confirm the liquidated damages remain a reasonable measure of just 

compensation and not an unenforceable penalty against the Contractor. 
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Exhibit B 

City of Denton  

Standard Purchase Terms and Conditions 
 

 

These standard Terms and Conditions and the Terms and Conditions, Specifications, Drawings 

and other requirements included in the City of Denton’s contract are applicable to 

contracts/purchase orders issued by the City of Denton hereinafter referred to as the City or Buyer 

and the Seller or respondent herein after referred to as Contractor. Any deviations must be in 

writing and signed by a representative of the City’s Procurement Department and the Contractor . 

No Terms and Conditions contained in the seller’s proposal response, invoice, or statement shall 

serve to modify the terms set forth herein. If there is a conflict between the provisions on the face 

of the contract/purchase order these written provisions will take precedence.  

 

The Contractor agrees that the Contract shall be governed by the following terms and conditions, 

unless exceptions are duly noted and fully negotiated. Unless otherwise specified in the Contract, 

Sections 3, 4, 5, 6, 7, 8, 20, and 21 shall apply only to a solicitation to purchase goods, and sections 

9, 10, 11, and 22 shall apply only to a solicitation to purchase services to be performed principally 

at the City’s premises or on public rights-of-way. 

 

1. CONTRACTOR’S OBLIGATIONS. The Contractor shall fully and timely provide all 

deliverables described in the Solicitation and in the Contractor’s Offer in strict accordance with 

the terms, covenants, and conditions of the Contract and all applicable federal, State, and local 

laws, rules, and regulations. 

 

2. EFFECTIVE DATE/TERM. Unless otherwise specified in the Solicitation or Exhibit A, this 

Contract shall be effective as of the date this Contract is signed by the City and shall continue in 

effect until all obligations are performed in accordance with the Contract. 

 

3. CONTRACTOR TO PACKAGE DELIVERABLES: The Contractor will package 

deliverables in accordance with good commercial practice and shall include a packing list showing 

the description of each item, the quantity and unit price unless otherwise provided in the 

Solicitation or Contractor’s Offer, each shipping container shall be clearly and permanently 

marked as follows: (a) The Contractor’s name and address, (b) the City’s name, address, purchase 

order or purchase release number, and the price agreement number, if applicable, (c) container 

number and total number of containers, e.g. box 1 of 4 boxes, and (d) the number of the container 

bearing the packing list. The Contractor shall bear cost of packaging. Deliverables shall be suitably 

packed to secure lowest transportation costs and to conform to all the requirements of common 

carriers and any applicable specification. The City’s count or weight shall be final and conclusive 

on shipments not accompanied by packing lists. 

 

4. SHIPMENT UNDER RESERVATION PROHIBITED: The Contractor is not authorized to 

ship the deliverables under reservation and no tender of a bill of lading will operate as a tender of 

deliverables. 

 

5. TITLE & RISK OF LOSS: Title to and risk of loss of the deliverables shall pass to the City 

only when the City actually receives and accepts the deliverables. 
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6. DELIVERY TERMS AND TRANSPORTATION CHARGES: Deliverables shall be 

shipped F.O.B. point of delivery unless otherwise specified in the Solicitation or Contractor’s 

Offer. Unless otherwise stated in the Contractor’s Offer, the Contractor’s price shall be deemed to 

include all delivery and transportation charges. The City shall have the right to designate what 

method of transportation shall be used to ship the deliverables. The place of delivery shall be that 

set forth in the purchase order.  

 

7. RIGHT OF INSPECTION AND REJECTION: The City expressly reserves all rights under 

law, including, but not limited to the Uniform Commercial Code, to inspect the deliverables at 

delivery before accepting them, and to reject defective or non-conforming deliverables. If the City 

has the right to inspect the Contractor’s, or the Contractor’s Subcontractor’s, facilities, or the 

deliverables at the Contractor’s, or the Contractor’s Subcontractor’s, premises, the Contractor shall 

furnish, or cause to be furnished, without additional charge, all reasonable facilities and assistance 

to the City to facilitate such inspection. 

 

8. NO REPLACEMENT OF DEFECTIVE TENDER: Every tender or delivery of deliverables 

must fully comply with all provisions of the Contract as to time of delivery, quality, and quantity. 

Any non-complying tender shall constitute a breach and the Contractor shall not have the right to 

substitute a conforming tender; provided, where the time for performance has not yet expired, the 

Contractor may notify the City of the intention to cure and may then make a conforming tender 

within the time allotted in the contract to perform but not afterward.  If, instead of requiring 

immediate correction or removal and replacement of defective or non-conforming deliverables, 

the City prefers to accept it, the City may do so.  

 

9. PLACE AND CONDITION OF WORK: This paragraph only applies to the purchase of 

services to be primarily performed at the City’s premises or on City property/right-of-way. The 

City shall provide the Contractor access to the sites where the Contractor is to perform the services 

as required in order for the Contractor to perform the services in a timely and efficient manner, in 

accordance with and subject to the applicable security laws, rules, and regulations.  

 

The Contractor shall, at all times, exercise reasonable precautions for the safety of their employees, 

City Staff, participants and others on or near the City’s facilities. 

 

10. WORKFORCE This paragraph only applies to the purchase of services to be primarily 

performed at the City’s premises or on City property/right-of-way. 

A. The Contractor shall employ only orderly and competent workers, skilled in the performance 

of the services which they will perform under the Contract. 

B. The Contractor, its employees, Subcontractors, and Subcontractor’s employees may not (1) 

while engaged in, participating, or responding to a solicitation; or (2) while in the course and scope 

of delivering goods or services under a City of Denton contract; or (3) on the City’s property. 

i. use or possess a firearm, including a concealed handgun that is licensed under State law, 

except as required by the terms of the contract; or 

ii. use or possess alcoholic or other intoxicating beverages, illegal drugs, or controlled 

substances, nor may such workers be intoxicated, or under the influence of alcohol or drugs. 

C. If the City or the City’s representative notifies the Contractor that any worker is incompetent, 

disorderly or disobedient, has knowingly or repeatedly violated safety regulations, has possessed 

any firearms, or has possessed or was under the influence of alcohol or drugs, the Contractor shall 
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immediately remove such worker from Contract services, and may not employ such worker again 

on Contract services without the City’s prior written consent. 

 

IMMIGRATION: THE CONTRACTOR REPRESENTS AND WARRANTS THAT IT SHALL COMPLY WITH 

THE REQUIREMENTS OF THE IMMIGRATION REFORM AND CONTROL ACT OF 1986 AND 1990 

REGARDING EMPLOYMENT VERIFICATION AND RETENTION OF VERIFICATION FORMS FOR ANY 

INDIVIDUALS HIRED ON OR AFTER NOVEMBER 6, 1986, WHO WILL PERFORM ANY LABOR OR 

SERVICES UNDER THE CONTRACT AND THE ILLEGAL IMMIGRATION REFORM AND IMMIGRANT 

RESPONSIBILITY ACT OF 1996 (“IIRIRA) ENACTED ON SEPTEMBER 30, 1996. 

 

11. COMPLIANCE WITH HEALTH, SAFETY, AND ENVIRONMENTAL 

REGULATIONS: This paragraph only applies to the purchase of services to be primarily 

performed at the City’s premises or on City property/right-of-way. The Contractor, its 

Subcontractors, and their respective employees, shall comply fully with all applicable federal, 

state, and local health, safety, and environmental laws, ordinances, rules, and regulations in the 

performance of the services, including but not limited to those promulgated by the City and by the 

Occupational Safety and Health Administration (OSHA). In case of conflict, the most stringent 

safety requirement shall govern. THE CONTRACTOR SHALL INDEMNIFY AND HOLD THE CITY 

HARMLESS FROM AND AGAINST ALL CLAIMS, DEMANDS, SUITS, ACTIONS, JUDGMENTS, FINES, 

PENALTIES AND LIABILITY OF EVERY KIND ARISING FROM THE BREACH OF THE CONTRACTOR’S 

OBLIGATIONS UNDER THIS PARAGRAPH. 

 

Environmental Protection: The Contractor shall be in compliance with all applicable standards, 

orders, or regulations issued pursuant to the mandates of the Clean Air Act (42 U.S.C. §7401 et 

seq.) and the Federal Water Pollution Control Act, as amended, (33 U.S.C. §1251 et seq.). 

 

12. INVOICES: 

A. The Contractor shall submit separate invoices on each purchase order or purchase release after 

each delivery. If partial shipments or deliveries are authorized by the City, a separate invoice must 

be sent for each shipment or delivery made. 

B. Proper Invoices must include a unique invoice number, invoice date, the purchase order 

number, and the master agreement number if applicable, the Department’s Name, and the 

name of the point of contact for the Department. Invoices shall be itemized and transportation 

charges, if any, shall be listed separately. A copy of the bill of lading and the freight waybill, when 

applicable, shall be attached to the invoice. The Contractor’s name, remittance address and, if 

applicable, the tax identification number on the invoice must exactly match the information in the 

Vendor’s registration with the City. Unless otherwise instructed in writing, the City may rely on 

the remittance address specified on the Contractor’s invoice. 

C.Intentionally Omitted.  

D. Unless otherwise expressly authorized in the Contract, the Contractor shall pass through all 

Subcontract and other authorized expenses at actual cost without markup. 

E. Federal excise taxes, State taxes, or City sales taxes must not be included in the invoiced 

amount. The City will furnish a tax exemption certificate upon request. 

 

13. PAYMENT: 

A. All proper invoices need to be sent to Accounts Payable – accountspayable@cityofdenton.com.  

Approved invoices will be paid within thirty (30) calendar days of receipt of invoice.  
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B. If payment is not timely made, (per paragraph A); interest shall accrue on the unpaid 

balance at the lesser of the rate specified in Texas Government Code Section 2251.025 or the 

maximum lawful rate; except, if payment is not timely made for a reason for which the City 

may withhold payment hereunder, including, but not limited to, those in Paragraph D , 

below, interest shall not accrue until ten (10) calendar days after the grounds for withholding 

payment have been resolved. 

C. If partial shipments or deliveries are authorized by the City, the Contractor will be paid for the 

partial shipment or delivery, as stated above, provided that the invoice matches such shipment or 

delivery. 

D. The City may withhold or set off the entire payment or part of any payment otherwise due to 

the Contractor to such extent as may be necessary on account of: 

i. delivery of defective or non-conforming deliverables by the Contractor; 

ii. third party claims, which are not covered by the insurance which the Contractor is 

required to provide, are filed or reasonable evidence indicating probable filing of such 

claims; 

iii. failure of the Contractor to pay Subcontractors, or for labor, materials, or equipment; 

iv. damage to the property of the City or the City’s agents, employees, or contractors, which 

is not covered by insurance required to be provided by the Contractor; 

v. reasonable evidence that the Contractor’s obligations will not be completed within the  

time specified in the Contract, and that the unpaid balance would not be adequate to cover 

actual or liquidated damages for the anticipated delay; 

vi. failure of the Contractor to submit proper invoices with purchase order number, all 

required attachments, and supporting documentation; or 

vii. failure of the Contractor to comply with any material provision of the Contract 

Documents. 

E. Notice is hereby given to any awarded firm who is in arrears to the City for delinquent taxes of 

any kind or otherwise indebted to the City that the City shall be entitled to counterclaim and/or 

offset against any such debt, claim, demand, or account owed to the City through payment 

withholding until the debt is paid in full, and no assignment of such debt, claim, demand, or 

account after the said taxes or debt are due shall affect the right of the City to offset the said taxes 

or debt against same. 

F. Payment will be made by check or electronic transfer of funds. The Contractor agrees that there 

shall be no additional charges, surcharges, or penalties to the City for payments made by credit 

card or electronic funds transfer. 

G. The Contractor acknowledges and agrees that the awarding or continuation of this Contract is 

dependent upon the availability of funding. The City’s payment obligations are payable only and 

solely from funds appropriated and available for this Contract. The absence of appropriated or 

other lawfully available funds shall render the Contract null and void to the extent funds are not 

appropriated or available and any deliverables delivered but unpaid shall be returned to the 

Contractor. The City will not incur a debt or obligation to pay Contractor any amounts the City 

does not have the current funds available to pay; provided, however, the City will make payment 

for any purchase orders the City has issued prior to any change in appropriations under this Section. 

The City shall provide the Contractor written notice of the failure of the City to make an adequate 

appropriation for any fiscal year to pay the amounts due under the Contract, or the reduction of 

any appropriation to an amount insufficient to permit the City to pay its obligations under the 

Contract. In the event of none or inadequate appropriation of funds, there will be no penalty or 

liability to the City, nor removal fees, charged to the City. 
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14. TRAVEL EXPENSES: All travel, lodging, and per diem expenses in connection with the 

Contract shall be paid by the Contractor, unless otherwise stated in the Contract Documents. 

During the term of this Contract, the Contractor shall bill and the City shall reimburse Contractor 

for all reasonable and approved out of pocket expenses which are incurred in the connection with 

the performance of duties hereunder.  Notwithstanding the foregoing, expenses for the time spent 

by the Contractor in traveling to and from City facilities shall not be reimbursed, unless otherwise 

negotiated. 

 

15. FINAL PAYMENT AND CLOSE-OUT: 

A. If a DBE/MBE/WBE Program Plan is agreed to and the Contractor has identified 

Subcontractors, the Contractor is required to submit a Contract Close-Out MBE/WBE Compliance 

Report to the Purchasing Manager no later than the fifteenth (15th) calendar day after completion 

of all work under the contract. Final payment, retainage, or both may be withheld if the Contractor 

is not in compliance with the requirements as accepted by the City. 

B. The making and acceptance of final payment will constitute: 

i. a waiver of all claims by the City against the Contractor, except claims (1) which have 

been previously asserted in writing and not yet settled, (2) arising from defective work appearing 

after final inspection, (3) arising from failure of the Contractor to comply with the Contract or the 

terms of any warranty specified herein, (4) arising from the Contractor’s continuing obligations 

under the Contract, including but not limited to indemnity and warranty obligations, or (5) arising 

under the City’s right to audit; and  

ii. a waiver of all claims by the Contractor against the City other than those previously 

asserted in writing and not yet settled. 

 

16. SPECIAL TOOLS & TEST EQUIPMENT: If the price stated on the Contractor’s Offer 

includes the cost of any special tooling or special test equipment fabricated or required by the 

Contractor for the purpose of filling this order, such special tooling equipment and any process 

sheets related thereto shall become the property of the City and shall be identified by the Contractor 

as such. 

 

17. RIGHT TO AUDIT: 

A. Upon fourteen (14) day prior written notice, the Contractor agrees the City shall, until the 

expiration of five (5) years after final payment under this Contract unless required to be retained 

for longer under applicable law, have electronic access to and the right to examine all books, 

records, and computations pertaining to this Contract. If necessary, the City shall have the right to 

audit and make copies of the books, records, and computations pertaining to the Contract.  The 

Contractor shall retain such books, records, documents, and other evidence pertaining to the 

Contract period and five (5) years thereafter, except if an audit is in progress or audit findings are 

yet unresolved, in which case records shall be kept until all audit tasks are completed and resolved.  

These books, records, documents, and other evidence shall be available, within ten (10) business 

days of written request. All books and records will be made available within a fifty (50) mile radius 

of the City of Denton if the vendor is not able to provide electronic access.  The cost of the audit 

will be borne by the City unless the audit reveals an overpayment of 1% or greater.  If an 

overpayment of 1% or greater occurs, the reasonable cost of the audit, including any travel costs, 

must be borne by the Contractor which must be payable within five (5) business days of receipt of 

an invoice. 
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B. The Contractor further agrees to include in all its subcontracts hereunder a provision to the effect 

that the Subcontractor, material supplier, or other payee agrees that the City shall, until the expiration 

of five (5) years after final payment under the subcontract unless required to be retained for longer 

under applicable law, have electronic access to and the right to examine all books, records, documents, 

and other evidence of the Subcontractor, material supplier, or other payee involving transactions 

relating to the subcontract. If necessary, the City maintains the right to photocopy any physical books, 

documents, papers, and records of the subconsultant involving transactions relating to the subcontract. 
All books and records will be made available within a fifty (50) mile radius of the City of Denton.  

The cost of the audit will be borne by the City unless the audit reveals an overpayment of 1% or 

greater.  If an overpayment of 1% or greater occurs, the reasonable cost of the audit, including any 

travel costs, must be borne by the Contractor which must be payable within five (5) business days 

of receipt of an invoice. 

 

C. Failure to comply with the provisions of this section shall be a material breach of the Contract 

and shall constitute, in the City’s sole discretion, grounds for termination thereof.  Each of the 

terms “books”, “records”, “documents”, and “other evidence”, as used above, shall be construed 

to include drafts and electronic files, even if such drafts or electronic files are subsequently used 

to generate or prepare a final printed document. 

 

18. SUBCONTRACTORS: 

A. If the Contractor-identified subcontractors (“Subcontractor”) in a DBE/MBE/WBE agreed-to 

plan (the “Plan”), the Contractor shall comply with all requirements approved by the City. The 

Contractor shall not initially employ any subcontractor except as provided in the Contractor’s Plan. 

The Contractor shall not substitute any Subcontractor identified in the Plan, unless the substitute 

has been accepted by the City in writing. No acceptance by the City of any subcontractor shall 

constitute a waiver of any rights or remedies of the City with respect to defective deliverables 

provided by a Subcontractor. If a Plan has been approved, the Contractor is additionally required 

to submit a monthly Subcontract Awards and Expenditures Report to the Procurement Manager, 

no later than the tenth calendar day of each month. 

B. Work performed for the Contractor by a Subcontractor shall be pursuant to a written contract 

between the Contractor and Subcontractor. The terms of the subcontract may not conflict with the 

terms of the Contract Documents, and shall contain provisions that: 

i. require that all deliverables to be provided by the Subcontractor be provided in strict  

accordance with the provisions, specifications and terms of the Contract;  

ii. prohibit the Subcontractor from further subcontracting any portion of the Contract  

without the prior written consent of the City and the Contractor. The City may require, as 

 a condition to such further subcontracting, that the Subcontractor post a payment bond in 

 form, substance and amount acceptable to the City; 

iii. require Subcontractors to submit all invoices and applications for payments, including 

 any claims for additional payments, damages or otherwise, to the Contractor in sufficient 

 time to enable the Contractor to include same with its invoice or application for payment 

 to the City in accordance with the terms of the Contract; 

iv. require that all Subcontractors obtain and maintain, throughout the term of their 

contract, insurance in the type and amounts specified for the Contractor, with the City being 

a named insured as its interest shall appear; and 

V. REQUIRE THAT THE SUBCONTRACTOR INDEMNIFY AND HOLD THE CITY HARMLESS TO 

THE SAME EXTENT AS THE CONTRACTOR IS REQUIRED TO INDEMNIFY THE CITY. 
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C. The Contractor shall be fully responsible to the City for all acts and omissions of the 

Subcontractors just as the Contractor is responsible for the Contractor’s own acts and omissions. 

Nothing in the Contract shall create for the benefit of any such Subcontractor any contractual 

relationship between the City and any such Subcontractor, nor shall it create any obligation on the 

part of the City to pay or to see to the payment of any moneys due any such Subcontractor except 

as may otherwise be required by law. 

D. The Contractor shall pay each Subcontractor its appropriate share of payments made to the 

Contractor not later than ten (10) calendar days after receipt of payment from the City. 

  

19. WARRANTY-PRICE:  

A. The Contractor warrants the prices quoted in the Contractor’s Offer are substantially similar to 

the Contractor’s current prices on orders by others for like deliverables under similar terms of 

purchase. 

B. The Contractor certifies that the prices in the Contractor’s Offer have been arrived at 

independently without consultation, communication, or agreement for the purpose of restricting 

competition, as to any matter relating to such fees with any other firm or with any competitor. 

 

20. WARRANTY – TITLE: THE CONTRACTOR WARRANTS THAT IT HAS GOOD AND 

INDEFEASIBLE TITLE TO ALL DELIVERABLES FURNISHED UNDER THE CONTRACT, AND THAT THE 

DELIVERABLES ARE FREE AND CLEAR OF ALL LIENS, CLAIMS, SECURITY INTERESTS, AND 

ENCUMBRANCES. THE CONTRACTOR SHALL INDEMNIFY AND HOLD THE CITY HARMLESS FROM 

AND AGAINST ALL ADVERSE TITLE CLAIMS TO THE DELIVERABLES. 

 

21. WARRANTY – DELIVERABLES: The Contractor warrants and represents that all 

deliverables sold the City under the Contract shall be free from defects in design, workmanship, 

or manufacture, and are warranted in accordance with the manufacturer’s standard warranties as 

provided in the proposal. 

 

22. WARRANTY – SERVICES: The Contractor warrants and represents that all services to be 

provided to the City under the Contract will be fully and timely performed in a good and 

workmanlike manner in accordance with generally accepted industry standards and practices, the 

terms, conditions, and covenants of the Contract, and all applicable federal, State, and local laws, 

rules or regulations. 

A. The Contractor may not limit, exclude, or disclaim the foregoing warranty or any warranty 

implied by law, and any attempt to do so shall be without force or effect. 

B. Unless otherwise specified in the Contract, the warranty period shall be at least one (1) year 

from the date of acceptance of the work. If during the warranty period, one or more of the above 

warranties are breached, the Contractor shall promptly upon receipt of demand perform the 

services again in accordance with above standard at no additional cost to the City. All costs 

incidental to such additional performance shall be borne by the Contractor. The City shall endeavor 

to give the Contractor written notice of the breach of warranty within thirty (30) calendar days of 

discovery of the breach warranty, but failure to give timely notice shall not impair the City’s rights 

under this section. 

C. If the Contractor is unable or unwilling to perform its services in accordance with the above 

standard as required by the City, then in addition to any other available remedy, the City may 

reduce the amount of services it may be required to purchase under the Contract from the 

Contractor, and purchase conforming services from other sources.  
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In such event, the Contractor shall pay to the City upon demand the increased cost, if any, incurred 

by the City to procure such services from another source. 

 

23. ACCEPTANCE OF INCOMPLETE OR NON-CONFORMING DELIVERABLES: If, 

instead of requiring immediate correction or removal and replacement of defective or non-

conforming deliverables, the City prefers to accept it, the City may do so. The Contractor shall pay 

all claims, costs, losses, and damages attributable to the City’s evaluation of and determination to 

accept such defective or non-conforming deliverables. If any such acceptance occurs prior to final 

payment, the City may deduct such amounts as are necessary to compensate the City for the 

diminished value of the defective or non-conforming deliverables. If the acceptance occurs after 

final payment, such amount will be refunded to the City by the Contractor. 

 

24. RIGHT TO ASSURANCE: Whenever one party to the Contract in good faith has reason to 

question the other party’s intent to perform, demand may be made to the other party for written 

assurance of the intent to perform. In the event that no assurance is given within the time specified 

(being a minimum of 5 days) after demand is made, the demanding party may treat this failure as 

an anticipatory repudiation of the Contract. 

 

25. STOP WORK NOTICE: The City may issue an immediate Stop Work Notice in the event 

the Contractor is observed performing in a manner that is in violation of federal, State, or local 

guidelines, or in a manner that is determined by the City to be unsafe to either life or property. 

Upon notification, the Contractor will cease all work until notified by the City that the violation or 

unsafe condition has been corrected. The Contractor shall be liable for all costs incurred by the 

City as a result of the issuance of such Stop Work Notice. 

 

26. DEFAULT:  

A. The Contractor shall be in default under the Contract if the Contractor (a) fails to fully, timely, 

and faithfully perform any of its material obligations under the Contract, (b) fails to provide 

adequate assurance of performance under Paragraph 24, (c) becomes insolvent or seeks relief 

under the bankruptcy laws of the United States or (d) makes a material misrepresentation in 

Contractor’s Offer, or in any report or deliverable required to be submitted by the Contractor to 

the City. 

 

B. In the event the City terminates the awarded contract for default or any other reason, the 

Contractor shall not be relieved of liability to the City for damages sustained by the City by reason 

of any default of the contract by the Contractor or otherwise. 

 

27. TERMINATION FOR CAUSE:  

 

A. City’s Right  to Terminate for Cause. In the event of a default by the Contractor, the City 

shall have the right to terminate the Contract for cause, by written notice effective thirty 

(30) calendar days, unless otherwise specified, after the date of such notice, unless the 

Contractor, within such thirty (30) day period, cures such default, or provides evidence 

sufficient to prove to the City’s reasonable satisfaction that such default does not, in fact, 

exist. In addition to any other remedy available under law or in equity, the City shall be 

entitled to recover all actual damages, costs, losses and expenses, incurred by the City as 

a result of the Contractor’s default, including, without limitation, cost of cover, 

reasonable attorneys’ fees, court costs, and prejudgment and post-judgment interest at the 
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maximum lawful rate. Additionally, in the event of a default by the Contractor, the City 

may remove the Contractor from the City’s vendor list for three (3) years and/or any offer 

submitted by the Contractor may be disqualified for up to three (3) years. All rights and 

remedies under the Contract are cumulative and are not exclusive of any other right or 

remedy provided by law.  The requirements of Subchapter J, Chapter 552 of the Texas 

Government Code, may apply to this Contract and the Contractor agrees that the Contract 

can be terminated if the Contractor knowingly or intentionally fails to comply with a 

requirement of that subchapter. 

 

B. Contractor’s Right to Terminate for Cause. The Contractor shall have the right to  

terminate this Agreement by written notice effective thirty (30) calendar days, unless 

otherwise specified, after the date of such notice, unless the City, within such thirty (30) 

day period, cures such default, or provides evidence sufficient to prove to the 

Contractor’s reasonable satisfaction that such default does not, in fact, exist: (i) in order 

to protect its Confidential Information, or its Intellectual Property Rights in the Portal or 

Service; (ii) in order to comply with applicable law (iii) if the City makes any relevant 

representation or warranty which is materially untrue as of the Effective Date or at any 

time during the Term; or (iv) upon an assignment for the benefit of creditors, if the City 

suffers or permits the appointment of a receiver for its business or assets, or avails itself 

of, or becomes subject to, any proceeding under any statute relating to insolvency or for 

the protection of creditor rights or if a party becomes insolvent or technically bankrupt. 
 

C. Effects of Termination.  Upon delivery of the Termination Notice by a either party to 

other:  (i) the Contractor may cease providing Services to the City, its Authorized Users 

and Authorized Consumers; (ii) the City, its Authorized Users and Authorized 

Consumers will have no further right to use the Portal, Service or Documentation, will 

immediately cease using the Portal, Service and Documentation, and will receive no 

further Service; (iii) the City will deliver to the Contractor any Confidential Information 

of the Contractor’s in its possession or control, and (iv) the Contractor may cease 

gathering data from the City’s endpoints, within a reasonable time, up to one hundred 

twenty (120) days after termination.  Within a reasonable time after termination, at the 

Contractor’s discretion, the Contractor will scrub the personally identifiable information 

from the Customer Data.  The City must immediately return, or at the Contractor’s 

option, destroy all Documentation provided to the City by the Contractor.  For purposes 

of this Section 27, the terms “Authorized Users”, “Authorized Consumers”, “Customer 

Data”, “Documentation”, “Portal”, and “Service(s)” shall have the same definition as 

stated in Exhibit I.   

 

28. TERMINATION WITHOUT CAUSE:  

A. The City shall have the right to terminate the Contract, in whole or in part, without cause 

and/or for convenience any time upon sixty (60) calendar days’ prior written notice. 

Upon receipt of a notice of termination, the Contractor shall promptly cease all further 

work pursuant to the Contract, with such exceptions, if any, specified in the notice of 

termination. The City shall pay the Contractor for all goods delivered and services 

performed and obligations incurred prior to the date of termination in accordance with the 

terms hereof, provided such payment amount is not disputed by City.  The City reserves 

all rights, causes of action, and remedies available under law or in equity with respect to 
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any dispute under this Contract and a termination under this provision does not waive 

such rights, causes of action, and remedies. 

 

B. Effects of Termination.  Upon delivery of the Termination Notice by a either party to 

other:  (i) the Contractor may cease providing Services to the City, its Authorized Users 

and Authorized Consumers; (ii) the City, its Authorized Users and Authorized 

Consumers will have no further right to use the Portal, Service or Documentation, will 

immediately cease using the Portal, Service and Documentation, and will receive no 

further Service; (iii) the City will deliver to the Contractor any Confidential Information 

of the Contractor’s in its possession or control, and (iv) the Contractor may cease 

gathering data from the City’s endpoints, within a reasonable time, up to one hundred 

twenty (120) days after termination.  Within a reasonable time after termination, at the 

Contractor’s discretion, the Contractor will scrub the personally identifiable information 

from the Customer Data.  The City must immediately return, or at the Contractor’s 

option, destroy all Documentation provided to the City by the Contractor.  For purposes 

of this Section 28, the terms “Authorized Users”, “Authorized Consumers”, “Customer 

Data”, “Documentation”, “Portal”, and “Service(s)” shall have the same definition as 

stated in Exhibit I.   

 

29. FRAUD: Fraudulent statements by the Contractor in any offer, Contract Document, or in any 

report or deliverable required to be submitted by the Contractor to the City shall be grounds for 

the termination of the Contract for cause by the City and may result in legal action. 

 

30. DELAYS:  

A. The City may delay scheduled delivery or other due dates by written notice to the Contractor if 

the City deems it is in its best interest. If such delay causes an increase in the cost of the work 

under the Contract, the City and the Contractor shall negotiate an equitable adjustment for costs 

incurred by the Contractor in the Contract price and execute an amendment to the Contract. The 

Contractor must assert its right to an adjustment within thirty (30) calendar days from the date of 

receipt of the notice of delay. Failure to agree on any adjusted price shall be handled under the 

Dispute Resolution process specified in Paragraph 53. However, nothing in this provision shall 

excuse the Contractor from delaying the delivery as notified. 

B. Neither party shall be liable for any default or delay in the performance of its obligations under 

this Contract if, while and to the extent such default or delay is caused by acts of God, fire, riots, 

civil commotion, labor disruptions, sabotage, sovereign conduct, or any other cause beyond the 

reasonable control of such party. In the event of default or delay in Contract performance due to 

any of the foregoing causes, then the time for completion of the services will be extended; 

provided, however, in such an event, a conference will be held within three (3) business days to 

establish a mutually agreeable period of time reasonably necessary to overcome the effect of such 

failure to perform. 

 

31. TIME OF COMPLETION AND LIQUIDATED DAMAGES:  Intentionally Omitted.  

 

32. INDEMNITY:  

A. Definitions: 

i. “Indemnified Claims” shall include any and all claims, demands, suits, causes of action, 

judgments, and liability of every character, type, or description, including all reasonable 

costs and expenses of litigation, mediation, or other alternate dispute resolution 
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mechanism, including attorney and other professional fees for: (1) damage to or loss of the 

property of any person (including, but not limited to the City, the Contractor, their 

respective agents, officers, employees and Subcontractors; the officers, agents, and 

employees of such Subcontractors; and third parties); and/or (2) death, bodily injury, 

illness, disease, worker’s compensation, loss of services, or loss of income or wages to any 

person (including but not limited to the agents, officers and employees of the City, the 

Contractor, the Contractor’s Subcontractors, and third parties), ii. “Fault” shall include the 

sale of defective or non-conforming deliverables, negligence, willful misconduct or a 

breach of any legally imposed strict liability standard. 

 

B. THE CONTRACTOR SHALL DEFEND (AT THE OPTION OF THE CITY), 

INDEMNIFY, AND HOLD THE CITY, ITS SUCCESSORS, ASSIGNS, OFFICERS, 

EMPLOYEES AND ELECTED OFFICIALS HARMLESS FROM AND AGAINST ALL 

INDEMNIFIED CLAIMS DIRECTLY ARISING OUT OF, INCIDENT TO, 

CONCERNING OR RESULTING FROM THE FAULT OF THE CONTRACTOR, OR 

THE CONTRACTOR’S AGENTS, EMPLOYEES OR SUBCONTRACTORS, IN THE 

PERFORMANCE OF THE CONTRACTOR’S OBLIGATIONS UNDER THE 

CONTRACT. NOTHING HEREIN SHALL BE DEEMED TO LIMIT THE RIGHTS OF 

THE CITY OR THE CONTRACTOR (INCLUDING, BUT NOT LIMITED TO, THE 

RIGHT TO SEEK CONTRIBUTION) AGAINST ANY THIRD PARTY WHO MAY BE 

LIABLE FOR AN INDEMNIFIED CLAIM. 

 

33.  Intentionally Omitted.  

 

34. INSURANCE: The Contractor shall procure and maintain insurance of the types and in the 

minimum amounts acceptable to the City of Denton outlined in the Insurance Exhibit attached hereto, 

if applicable.  The insurance shall be written by a company licensed to do business in the State of 

Texas and satisfactory to the City of Denton.  

B. Specific Coverage Requirements: Specific insurance requirements are contained in the 

Solicitation and the Insurance Exhibit. 

 

35. CLAIMS: If any claim, demand, suit, or other action is asserted against the Contractor which 

arises under or concerns the Contract, or which could have a material adverse effect on the 

Contractor’s ability to perform thereunder, the Contractor shall give written notice thereof to the 

City within ten (10) calendar days after receipt of notice by the Contractor. Such notice to the City 

shall state the date of notification of any such claim, demand, suit, or other action; the names and 

addresses of the claimant(s); the basis thereof; and the name of each person against whom such 

claim is being asserted. Such notice shall be delivered personally or by mail and shall be sent to 

the City and to the Denton City Attorney. Personal delivery to the City Attorney shall be to City 

Hall, 215 East McKinney Street, Denton, Texas 76201.  

 

36. NOTICES: Unless otherwise specified, all notices, requests, or other communications required 

or appropriate to be given under the Contract shall be in writing and shall be deemed delivered 

three (3) business days after postmarked if sent by U.S. Postal Service Certified or Registered 

Mail, Return Receipt Requested. Notices delivered by other means shall be deemed delivered upon 

receipt by the addressee. Routine communications may be made by first class mail, telefax, or 

other commercially accepted means. Notices to the Contractor shall be sent to the address specified 

in the Contractor’s Offer, or at such other address as a party may notify the other in writing. Notices 
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to the City shall be addressed to the City at 901B Texas Street, Denton, Texas 76209 and marked 

to the attention of the Purchasing Manager.  

 

37. RIGHTS TO BID, PROPOSAL AND CONTRACTUAL MATERIAL: All material 

submitted by the Contractor to the City shall become property of the City upon receipt. Any 

portions of such material claimed by the Contractor to be proprietary must be clearly marked as 

such. Determination of the public nature of the material is subject to the Texas Public Information 

Act, Chapter 552, and Texas Government Code.  The requirements of Subchapter J, Chapter 552 

of the Texas Government Code, may apply to this Contract and the Contractor agrees that the 

Contract can be terminated if the Contractor knowingly or intentionally fails to comply with a 

requirement of that subchapter. 

 

 

38. INDEMNIFICATION AGAINST INFRINGEMENTS: The Contractor represents and 

warrants to the City that: (i) the Contractor shall provide the City good and indefeasible title to the 

deliverables and (ii) the deliverables supplied by the Contractor in accordance with the 

specifications in the Contract will not infringe, directly or contributorily, any patent, trademark, 

copyright, trade secret, or any other intellectual property right of any kind of any third party; that 

no claims have been made by any person or entity with respect to the ownership or operation of 

the deliverables and the Contractor does not know of any valid basis for any such claims. 

Moreover, Contractor does not know of any valid basis for any such claims. THE CONTRACTOR 

SHALL, AT ITS SOLE EXPENSE, DEFEND, INDEMNIFY, AND HOLD THE CITY HARMLESS FROM AND 

AGAINST ALL LIABILITY, DAMAGES, AND COSTS (INCLUDING COURT COSTS AND REASONABLE 

FEES OF ATTORNEYS AND OTHER PROFESSIONALS) ARISING OUT OF OR RESULTING FROM: (I) ANY 

CLAIM THAT THE CITY’S EXERCISE ANYWHERE IN THE WORLD OF THE RIGHTS ASSOCIATED 

WITH THE CITY’S’ OWNERSHIP, AND IF APPLICABLE, LICENSE RIGHTS, AND ITS USE OF THE 

DELIVERABLES INFRINGES THE INTELLECTUAL PROPERTY RIGHTS OF ANY THIRD PARTY; OR (II) 

THE CONTRACTOR’S BREACH OF ANY OF CONTRACTOR’S REPRESENTATIONS OR WARRANTIES 

STATED IN THIS CONTRACT. IN THE EVENT OF ANY SUCH CLAIM, THE CITY SHALL HAVE THE 

RIGHT TO MONITOR SUCH CLAIM OR AT ITS OPTION ENGAGE ITS OWN SEPARATE COUNSEL TO 

ACT AS CO-COUNSEL ON THE CITY’S BEHALF. FURTHER, CONTRACTOR AGREES THAT THE 

CITY’S SPECIFICATIONS REGARDING THE DELIVERABLES SHALL IN NO WAY DIMINISH 

CONTRACTOR’S WARRANTIES OR OBLIGATIONS UNDER THIS PARAGRAPH AND THE CITY MAKES 

NO WARRANTY THAT THE PRODUCTION, DEVELOPMENT, OR DELIVERY OF SUCH DELIVERABLES 

WILL NOT IMPACT SUCH WARRANTIES OF CONTRACTOR. THIS PARAGRAPH SHALL SURVIVE THE 

TERMINATION OF THIS CONTRACT. 

 

39. CONFIDENTIALITY: In order to provide the deliverables to the City, Contractor may 

require access to certain of the City’s and/or its licensors’ confidential information (including 

inventions, employee information, trade secrets, confidential know-how, confidential business 

information, and other information which the City or its licensors consider confidential) 

(collectively, “Confidential Information”). Contractor acknowledges and agrees that the 

Confidential Information is the valuable property of the City and/or its licensors and any 

unauthorized use, disclosure, dissemination, or other release of the Confidential Information will 

substantially injure the City and/or its licensors. The Contractor (including its employees, 

subcontractors, agents, or representatives) agrees that it will maintain the Confidential Information 

in strict confidence and shall not disclose, disseminate, copy, divulge, recreate, or otherwise use 

the Confidential Information without the prior written consent of the City or in a manner not 
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expressly permitted under this Contract, unless the Confidential Information is required to be 

disclosed by law or an order of any court or other governmental authority with proper jurisdiction, 

provided the Contractor promptly notifies the City before disclosing such information so as to 

permit the City reasonable time to seek an appropriate protective order. The Contractor agrees to 

use protective measures no less stringent than the Contractor uses within its own business to protect 

its own most valuable information, which protective measures shall under all circumstances be at 

least reasonable measures to ensure the continued confidentiality of the Confidential Information. 

 

40. OWNERSHIP AND USE OF DELIVERABLES:  Intentionally Omitted.  

 

41. PUBLICATIONS: All published material and written reports submitted under the Contract 

must be originally developed material unless otherwise specifically provided in the Contract. 

When material not originally developed is included in a report in any form, the source shall be 

identified. 

 

42. ADVERTISING: The Contractor shall not advertise or publish, without the City’s prior 

consent, the fact that the City has entered into the Contract, except to the extent necessary to 

comply with proper requests for information from an authorized representative of the federal, 

State, or local government. 

 

43. NO CONTINGENT FEES: The Contractor warrants that no person or selling agency has 

been employed or retained to solicit or secure the Contract upon any agreement or understanding 

for commission, percentage, brokerage, or contingent fee, excepting bona fide employees of bona 

fide established commercial or selling agencies maintained by the Contractor for the purpose of 

securing business. For breach or violation of this warranty, the City shall have the right, in addition 

to any other remedy available, to cancel the Contract without liability and to deduct from any 

amounts owed to the Contractor, or otherwise recover, the full amount of such commission, 

percentage, brokerage or contingent fee. 

 

44. GRATUITIES: The City may, by written notice to the Contractor, cancel the Contract without 

liability if it is determined by the City that gratuities were offered or given by the Contractor or 

any agent or representative of the Contractor to any officer or employee of the City of Denton with 

a view toward securing the Contract or securing favorable treatment with respect to the awarding 

or amending or the making of any determinations with respect to the performing of such contract. 

In the event the Contract is canceled by the City pursuant to this provision, the City shall be 

entitled, in addition to any other rights and remedies, to recover or withhold the amount of the cost 

incurred by the Contractor in providing such gratuities. 

 

45. PROHIBITION AGAINST PERSONAL INTEREST IN CONTRACTS: The Contractor 

agrees to comply with the conflict of interest provisions of the City of Denton Code of Ordinances 

and/or State law. No officer, employee, independent consultant, or elected official of the City who 

is involved in the development, evaluation, or decision-making process of the performance of any 

solicitation shall have a financial interest, direct or indirect, in the Contract resulting from that 

solicitation as defined in the City’s Ethic Ordinance codified at Chapter 2, Article XI and in the 

City Charter Section 14.04, as amended. Any willful violation of this section shall constitute 

impropriety in office, and any officer or employee guilty thereof shall be subject to disciplinary 

action up to and including dismissal. Any violation of this provision, with the knowledge, 

expressed or implied, of the Contractor shall render the Contract voidable by the City.  The 
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Contractor shall complete and submit the City’s Conflict of Interest Questionnaire. The Contractor 

agrees to maintain current, updated disclosure of information on file with the Procurement 

Department throughout the term of this Contract. 

 

46. NO SUBCONTRACTING BID AFTER AWARD: Following the award of the Contract, no 

subcontracting except that specifically identified in the response to the Solicitation will be 

permitted without the express prior written consent of the City. 

 

47. NO GIFT OF PUBLIC PROPERTY: The City will not agree to any terms or conditions that 

cause the City to lend its credit or grant public money or anything of value to the selected 

Contractor. 

 

48. INDEPENDENT CONTRACTOR: The Contract shall not be construed as creating an 

employer/employee relationship, a partnership, or a joint venture. The Contractor’s services shall 

be those of an independent contractor. The Contractor agrees and understands that the Contract 

does not grant any rights or privileges established for employees of the City of Denton, Texas for 

the purposes of income tax, withholding, social security taxes, vacation or sick leave benefits, 

worker’s compensation, or any other City employee benefit. The City shall not have supervision and 

control of the Contractor or any employee of the Contractor, and it is expressly understood that 

Contractor shall perform the services hereunder according to the attached specifications at the general 

direction of the City Manager of the City of Denton, Texas, or their designee under this Contract. The 

Contractor is expressly free to advertise and perform services for other parties while performing 

services for the City. 

 

49. ASSIGNMENT-DELEGATION: The Contract shall be binding upon and enure to the benefit 

of the City and the Contractor and their respective successors and assigns, provided however, that 

no right or interest in the Contract shall be assigned and no obligation shall be delegated by the 

Contractor without the prior written consent of the City. Any attempted assignment or delegation 

by the Contractor shall be void unless made in conformity with this Paragraph. The Contract is not 

intended to confer rights or benefits on any person, firm or entity not a party hereto; it being the 

intention of the parties that there are no third party beneficiaries to the Contract. 

The Vendor shall notify the City’s Purchasing Manager, in writing, of a company name, 

ownership, or address change for the purpose of maintaining updated City records. The 

president of the company or authorized official must sign the letter. A letter indicating 

changes in a company name or ownership must be accompanied with supporting legal 

documentation such as an updated W-9, documents filed with the state indicating such 

change, copy of the board of director’s resolution approving the action, or an executed 

merger or acquisition agreement. Failure to do so may adversely impact future invoice 

payments. 

 

50. WAIVER: No claim or right arising out of a breach of the Contract can be discharged in whole 

or in part by a waiver or renunciation of the claim or right unless the waiver or renunciation is 

supported by consideration and is in writing signed by the aggrieved party. No waiver by either 

the Contractor or the City of any one or more events of default by the other party shall operate as, 

or be construed to be, a permanent waiver of any rights or obligations under the Contract, or an 

express or implied acceptance of any other existing or future default or defaults, whether of a 

similar or different character.  
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No delay, failure, or waiver of either party’s exercise or partial exercise of any right or remedy 

under the Contract shall operate to limit, impair, preclude, cancel, waive or otherwise affect such 

right or remedy. 

 

51. MODIFICATIONS: The Contract can be modified or amended only by a writing signed by 

both parties. No pre-printed or similar terms on any the Contractor invoice, order or other 

document (i) submitted to the City by Contractor or (ii) submitted by the City to Contractor shall 

have any force or effect to change the terms, covenants, and conditions of the Contract. 

 

52. INTERPRETATION: The Contract is intended by the parties as a final, complete and 

exclusive statement of the terms of their agreement. No course of prior dealing between the parties 

or course of performance or usage of the trade shall be relevant to supplement or explain any term 

used in the Contract. Acceptance or acquiescence in a course of performance rendered under this 

Contract shall not be relevant to determine the meaning of this agreement even though the 

accepting or acquiescing party has knowledge of the performance and opportunity for objection. 

Although the Contract may have been substantially drafted by one party, it is the intent of the 

parties that all provisions be construed in a manner to be fair to both parties, reading no provisions 

more strictly against one party or the other. Whenever a term defined by the Uniform Commercial 

Code, as enacted by the State of Texas, is used in the Contract, the UCC definition shall control, 

unless otherwise defined in the Contract. 

 

53. DISPUTE RESOLUTION: 

A. If a dispute arises out of or relates to the Contract, or the breach thereof, the parties agree to 

negotiate prior to prosecuting a suit for damages. However, this section does not prohibit the filing 

of a lawsuit to toll the running of a statute of limitations or to seek injunctive relief. Either party 

may make a written request for a meeting between representatives of each party within fourteen 

(14) calendar days after receipt of the request or such later period as agreed by the parties. Each 

party shall include, at a minimum, one (1) senior level individual with decision-making authority 

regarding the dispute, however any decision requiring approval of the City Council of the City will 

be required to be submitted to the City Council and the senior level person shall have authority to 

recommend approval of any resolution. The purpose of this and any subsequent meeting is to 

attempt in good faith to negotiate a resolution of the dispute. If, within thirty (30) calendar days 

after such meeting, the parties have not succeeded in negotiating a resolution of the dispute, they 

will proceed directly to mediation as described below. Negotiation may be waived by a written 

agreement signed by both parties, in which event the parties may proceed directly to mediation as 

described below. 

B. If the efforts to resolve the dispute through negotiation fail, or the parties waive the negotiation 

process, the parties may select, within thirty (30) calendar days, a mediator trained in mediation 

skills to assist with resolution of the dispute. Should they choose this option; the City and the 

Contractor agree to act in good faith in the selection of the mediator and to give consideration to 

qualified individuals nominated to act as mediator. Nothing in the Contract prevents the parties 

from relying on the skills of a person who is trained in the subject matter of the dispute or a contract 

interpretation expert. If the parties fail to agree on a mediator within thirty (30) calendar days of 

initiation of the mediation process, the mediator shall be selected by the Denton County Alternative 

Dispute Resolution Program (DCAP). The parties agree to participate in mediation in good faith 

for up to thirty (30) calendar days from the date of the first mediation session.  
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The City and the Contractor will share the mediator’s fees equally and the parties will bear their 

own costs of participation such as fees for any consultants or attorneys they may utilize to represent 

them or otherwise assist them in the mediation. 

C. The parties shall not be required to submit to binding arbitration. 

 

54. JURISDICTION AND VENUE: The Contract is made under and shall be governed by the 

laws of the State of Texas, including, when applicable, the Uniform Commercial Code as adopted 

in Texas, V.T.C.A., Bus. & Comm. Code, Chapter 1, excluding any rule or principle that would 

refer to and apply the substantive law of another state or jurisdiction. All issues arising from this 

Contract shall be resolved in the courts of Denton County, Texas and the parties agree to submit 

to the exclusive personal jurisdiction of such courts. The foregoing, however, shall not be 

construed or interpreted to limit or restrict the right or ability of the City to seek and secure 

injunctive relief from any competent authority as contemplated herein. 

 

55. INVALIDITY: The invalidity, illegality, or unenforceability of any provision of the Contract 

shall in no way affect the validity or enforceability of any other portion or provision of the 

Contract. Any void provision shall be deemed severed from the Contract and the balance of the 

Contract shall be construed and enforced as if the Contract did not contain the particular portion 

or provision held to be void. The parties further agree to reform the Contract to replace any stricken 

provision with a valid provision that comes as close as possible to the intent of the stricken 

provision. The provisions of this section shall not prevent this entire Contract from being void 

should a provision which is the essence of the Contract be determined to be void. 

 

56. HOLIDAYS: The following holidays are observed by the City: 

 

New Year’s Day (observed)  

Martin Luther King, Jr. Day  

Memorial Day  

Juneteenth 

Independence Day 

Labor Day  

Veteran’s Day 

Thanksgiving Day  

Friday After Thanksgiving  

Christmas Eve (observed)  

Christmas Day (observed)  

 

If a Legal Holiday falls on Saturday, it will be observed on the preceding Friday. If a Legal Holiday 

falls on Sunday, it will be observed on the following Monday. Normal hours of operation shall be 

between 8:00 am and 4:00 pm, Monday through Friday, excluding City of Denton Holidays. Any 

scheduled deliveries or work performance not within the normal hours of operation must be 

approved by the City Manager of Denton, Texas or their authorized designee.  

57. SURVIVABILITY OF OBLIGATIONS: All provisions of the Contract that impose 

continuing obligations on the parties, including but not limited to the warranty, indemnity, and 

confidentiality obligations of the parties, shall survive the expiration or termination of the Contract. 

 

58. NON-SUSPENSION OR DEBARMENT CERTIFICATION: 

The City of Denton is prohibited from contracting with or making prime or sub-awards to parties 
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that are suspended or debarred or whose principals are suspended or debarred from Federal, State, 

or City of Denton Contracts. By accepting a Contract with the City, the Vendor certifies that its 

firm and its principals are not currently suspended or debarred from doing business with the 

Federal Government, as indicated by the General Services Administration List of Parties Excluded 

from Federal Procurement and Non-Procurement Programs, the State of Texas, or the City of 

Denton. 

 

59. EQUAL OPPORTUNITY Contractor agrees that during the performance of its contract it 

will: 

A. Treat all applicants and employees without discrimination as to race, color, religion, sex, 

national origin, marital status, age, or handicap. 

B.        Identify itself as an “Equal Opportunity Employer” in all help wanted advertising or request. 

The Contractor shall be advised of any complaints filed with the City alleging that Contractor is 

not an Equal Opportunity Employer.  The City reserves the right to consider its reports from its 

human relations administrator in response to such complaints in determining whether or not to 

terminate any portion of this contract for which purchase orders or authorities to deliver have not 

been included, however, the Contractor is specifically advised that no Equal Opportunity 

Employment complaint will be the basis for cancellation of this contract for which a purchase 

order has been issued or authority to deliver granted. 

C. Americans with Disabilities Act (ADA) Compliance: No Contractor, or Contractor’s agent, 

shall engage in any discriminatory employment practice against individuals with disabilities as 

defined in the ADA. 

 

60. BUY AMERICAN ACT-SUPPLIES (Applicable to certain federally funded 

requirements) 

The following federally funded requirements are applicable. A. Definitions. As used in this 

paragraph – 

i. “Component” means an article, material, or supply incorporated directly into an end product. 

ii. “Cost of components” means - 

(1) For components purchased by the Contractor, the acquisition cost, including transportation 

costs to the place of incorporation into the end product (whether or not such costs are paid to a 

domestic firm), and any applicable duty (whether or not a duty-free entry certificate is issued); or 

(2) For components manufactured by the Contractor, all costs associated with the manufacture of 

the component, including transportation costs as described in paragraph (1) of this definition, plus 

allocable overhead costs, but excluding profit. Cost of components does not include any costs 

associated with the manufacture of the end product. 

iii. “Domestic end product” means- 

(1) An unmanufactured end product mined or produced in the United States; or 

(2) An end product manufactured in the United States, if the cost of its components mined, 

produced, or manufactured in the United States exceeds 50 percent of the cost of all its 

components. Components of foreign origin of the same class or kind as those that the agency 

determines are not mined, produced, or manufactured in sufficient and reasonably available 

commercial quantities of a satisfactory quality are treated as domestic. Scrap generated, collected, 

and prepared for processing in the United States is considered domestic. 

iv. “End product” means those articles, materials, and supplies to be acquired under the contract 

for public use. 

v. “Foreign end product” means an end product other than a domestic end product. 

vi. “United States” means the 50 States, the District of Columbia, and outlying areas. 
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B. The Buy American Act (41 U.S.C. 10a - 10d) provides a preference for domestic end products 

for supplies acquired for use in the United States. 

C. The City does not maintain a list of foreign articles that will be treated as domestic for this 

Contract; but will consider for approval foreign articles as domestic for this product if the articles 

are on a list approved by another Governmental Agency. The Contractor shall submit 

documentation with their offer demonstrating that the article is on an approved Governmental list. 

D. The Contractor shall deliver only domestic end products except to the extent that it specified 

delivery of foreign end products in the provision of the Solicitation entitled “Buy American Act 

Certificate”. 

 

61. RIGHT TO INFORMATION: The City of Denton reserves the right to use any and all 

information presented in any response to this Contract, whether amended or not, except as 

prohibited by law. Selection of rejection of the submittal does not affect this right.  

 

62. LICENSE FEES OR TAXES: Provided the solicitation requires an awarded contractor or 

supplier to be licensed by the State of Texas, any and all fees and taxes are the responsibility of the 

respondent. 

 

63. PREVAILING WAGE RATES: The Contractor shall comply with prevailing wage rates as 

defined by the United States Department of Labor Davis-Bacon Wage Determination at 

http://www.dol.gov/whd/contracts/dbra.htm and at the Wage Determinations website www.wdol.gov 

for Denton County, Texas (WD-2509).  

 

64. COMPLIANCE WITH ALL STATE, FEDERAL, AND LOCAL LAWS: The Contractor 

or supplier shall comply with all State, federal, and local laws and requirements. The Contractor 

must comply with all applicable laws at all times, including, without limitation, the following: (i) 

§36.02 of the Texas Penal Code, which prohibits bribery; (ii) §36.09 of the Texas Penal Code, 

which prohibits the offering or conferring of benefits to public servants; and (iii) Chapter 552 of 

the Texas Government Code, which outlines policy for public information. The Contractor shall 

give all notices and comply with all laws and regulations applicable to furnishing and performance 

of the Contract.  

 

65. FEDERAL, STATE, AND LOCAL REQUIREMENTS: Contractor shall demonstrate on-

site compliance with the provisions of federal law dealing with issuance of Form W-2’s to common 

law employees. Contractor is responsible for both federal and State unemployment insurance 

coverage and standard Workers’ Compensation insurance coverage. Contractor shall ensure 

compliance with all federal and State tax laws and withholding requirements. The City of Denton 

shall not be liable to Contractor or its employees for any Unemployment or Workers’ 

Compensation coverage, or federal or State withholding requirements. Contractor shall indemnify 

the City of Denton and shall pay all costs, penalties, or losses resulting from Contractor’s omission 

or breach of this Section. 

 

66. Intentionally Omitted.  

 

67. DRUG FREE WORKPLACE: The Contractor shall comply with the applicable provisions 

of the Drug-Free Work Place Act of 1988 (Public Law 100-690, Title V, Subtitle D; 41 U.S.C. 701 

ET SEQ.) and maintain a drug-free work environment; and the final rule, government-wide 

requirements for drug-free work place (grants), issued by the Office of Management and Budget 
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and the Department of Defense (32 CFR Part 280, Subpart F) to implement the provisions of the 

Drug-Free Work Place Act of 1988 is incorporated by reference and the Contractor shall comply 

with the relevant provisions thereof, including any amendments to the final rule that may hereafter 

be issued. 

 

68. CONTRACTOR LIABILITY FOR DAMAGE TO GOVERNMENT PROPERTY: The 

Contractor shall be liable for all damages to government-owned, leased, or occupied property and 

equipment caused by the Contractor and its employees, agents, subcontractors, and suppliers, 

including any delivery or cartage company, in connection with any performance pursuant to the 

Contract. The Contractor shall notify the City of Denton Procurement Manager in writing of any 

such damage within one (1) calendar day. 

 

69. FORCE MAJEURE: The City of Denton, any Customer, and the Contractor shall not be 

responsible for performance under the Contract should it be prevented from performance by an act 

of war, order of legal authority, act of God, or other unavoidable cause not attributable to the fault 

or negligence of the City of Denton. In the event of an occurrence under this Section, the 

Contractor will be excused from any further performance or observance of the requirements so 

affected for as long as such circumstances prevail and the Contractor continues to use 

commercially reasonable efforts to recommence performance or observance whenever and to 

whatever extent possible without delay. The Contractor shall immediately notify the City of 

Denton Procurement Manager by telephone (to be confirmed in writing within five (5) calendar 

days of the inception of such occurrence) and describe at a reasonable level of detail the 

circumstances causing the non-performance or delay in performance. 

 

70. NON-WAIVER OF RIGHTS: Failure of a Party to require performance by another Party 

under the Contract will not affect the right of such Party to require performance in the future. No 

delay, failure, or waiver of either Party’s exercise or partial exercise of any right or remedy under 

the Contract shall operate to limit, impair, preclude, cancel, waive or otherwise affect such right 

or remedy. A waiver by a Party of any breach of any term of the Contract will not be construed as 

a waiver of any continuing or succeeding breach. 

 

71. NO WAIVER OF SOVEREIGN IMMUNITY: The Parties expressly agree that no provision 

of the Contract is in any way intended to constitute a waiver by the City of Denton of any 

immunities from suit or from liability that the City of Denton may have by operation of law. 

 

72. RECORDS RETENTION: The Contractor shall retain all financial records, supporting 

documents, statistical records, and any other records or books relating to the performances called 

for in the Contract. The Contractor shall retain all such records for a period of four (4) years after 

the expiration of the Contract, or until the CPA or State Auditor’s Office is satisfied that all audit 

and litigation matters are resolved, whichever period is longer. The Contractor shall grant access 

to all books, records and documents pertinent to the Contract to the CPA, the State Auditor of 

Texas, and any federal governmental entity that has authority to review records due to federal 

funds being spent under the Contract.  In the event the value of this Contract is One Million 

($1,000,000) Dollars or greater: (i) all contracting information related to this contract will be 

preserved for the duration of the Contact; (ii) the Contractor shall provide any contracting 

information in its possession promptly upon request by the City; and (iii) at the expiration of this 

Contract, the Contractor will either provide all contracting information in its possession to the City 

or preserve same as required by the record retention requirements of the State of Texas. 
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73. PROCUREMENT LAWS: The City will not agree to any terms or conditions that cause the 

City to violate any federal, State, or local procurement laws, including its own Charter or 

Procurement Policy and any such laws included in boilerplate terms, online terms or other terms 

provided by the Contractor are considered null and void. 

 

74. AUTHORITY: Contractor represents and warrants to the other that (a) it has company 

authority to execute and perform this Contract; (b) executing this Contract does not constitute a 

material conflict with, breach, or default under any applicable law, its respective organizational 

documents, or any documents, agreements, contracts or instruments which are binding upon it; 

and (c) this Contract creates valid, legal, and binding obligation enforceable against it, subject to 

applicable insolvency and bankruptcy laws.  Contractor recognizes and agrees that a violation of 

this provision constitutes a material breach under this Contract. 
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Exhibit C 

Certificate of Interested Parties Electronic Filing 

 

In 2015, the Texas Legislature adopted House Bill 1295, which added section 2252.908 of the 

Government Code. The law states that the City may not enter into this contract unless the 

Contractor submits a disclosure of interested parties (Form 1295) to the City at the time the 

Contractor submits the signed contract. The Texas Ethics Commission has adopted rules requiring 

the business entity to file Form 1295 electronically with the Commission.   

 

Contractor will be required to furnish a Certificate of Interest Parties before the Contract is 

awarded, in accordance with Government Code 2252.908.  

 

The Contractor shall: 

 

1. Log onto the State Ethics Commission Website at : 

https://www.ethics.state.tx.us/whatsnew/elf_info_form1295.htm 

2. Register utilizing the tutorial provided by the State 

3. Print a copy of the completed Form 1295 

4. Enter the Certificate Number on page 2 of this contract. 

5. Complete and sign the Form 1295 

6. Email the form to purchasing@cityofdenton.com with the contract number in the subject line.  

(EX: Contract 1234 – Form 1295) 

 

The City must acknowledge the receipt of the filed Form 1295 not later than the 30th day after 

Council award. Once a Form 1295 is acknowledged, it will be posted to the Texas Ethics 

Commission’s website within seven business days. 
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Exhibit D 

INSURANCE REQUIREMENTS   
  
Respondent’s attention is directed to the insurance requirements below. It is highly 
recommended that respondents confer with their respective insurance carriers or 
brokers to determine in advance of Proposal/Bid submission the availability of insurance 
certificates and endorsements as prescribed and provided herein.  If an apparent low 
respondent fails to comply strictly with the insurance requirements, that respondent may 
be disqualified from award of the contract.     Upon c o n t r a c t a w a r d , a l l i n s u r 
a n c e r e q u i r e m e n t s  shall  become  contractual obligations, which the successful 
contractor shall have a duty to maintain throughout the course of this contract.  

  
STANDARD PROVISIONS:  

  
Without limiting any of the other obligations or  liabilities  of  the  Contractor,  the 
Contractor shall provide and maintain until the contracted work has been 
completed and accepted by the City of Denton, Owner, the minimum insurance 
coverage as indicated hereinafter.  

  
As soon as practicable after notification of contract award, Contractor shall file 
with the Purchasing Department satisfactory certificates of insurance including 
any applicable addendum or endorsements, containing the contract number and 
title of the project. Contractor may, upon written request to the Purchasing 
Department, ask for clarification of any insurance requirements at any time; 
however, Contractors are strongly advised to make such requests prior to 
proposal/bid opening, since the insurance requirements may not be modified or 
waived after proposal/bid opening unless a written exception has been submitted 
with the proposal/bid.   Contractor shall not commence any work or deliver any 
material until he or she receives notification that the contract has been accepted, 
approved, and signed by the City of Denton.  

  
All insurance policies proposed or obtained in satisfaction of these requirements 
shall comply with the following general specifications, and shall be maintained in 
compliance with these general specifications throughout the duration of the 
Contract, or longer, if so noted:  

  
• Each policy shall be issued by a company authorized to do business in the State 

of Texas with an A.M. Best Company rating of at least  A- or better.  

  
• Any deductibles or self-insured retentions shall be declared in the proposal.  If 

requested by the City, the insurer shall reduce or eliminate such deductibles or 

self-insured retentions with respect to the City, its officials, agents, employees, 

and volunteers; or, the contractor shall procure a bond guaranteeing payment of 

losses and related investigations, claim administration and defense expenses.   

  
• Liability policies shall be endorsed to provide the following:  
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o Name as Additional Insured the City of Denton, its Officials, Agents, 

Employees, and volunteers.  

  
o That such insurance is primary to any other insurance available to the 

Additional Insured with respect to claims covered under the policy and that 

this insurance applies separately to each insured against whom claim is 

made or suit is brought. The inclusion of more than one insured shall not 

operate to increase the insurer's limit of liability.  

  
o Provide a Waiver of Subrogation in favor of the City of Denton, its officials, 

agents, employees, and volunteers.  

  

• Cancellation:  City requires 30 day  written  notice  should  any  of  the  
policies described on the certificate be cancelled or materially changed 
before the expiration date.  
  

• Should any of the required insurance be provided under a claims made form, 

Contractor shall maintain such coverage continuously throughout the term of this 

contract and, without lapse, for a period of three years beyond the contract 

expiration, such that occurrences arising during the contract term which give rise 

to claims made after expiration of the contract shall be covered.  

   

• Should any required insurance lapse during the contract term, requests for 

payments originating after such lapse shall not be processed until the City receives 

satisfactory evidence of reinstated coverage as required by this contract, effective 

as of the lapse date.  If insurance is not reinstated, City may, at its sole option, 

terminate this agreement effective on the date of the lapse.  

  
SPECIFIC ADDITIONAL INSURANCE REQUIREMENTS:  
  
All insurance policies proposed or obtained in satisfaction of this Contract shall 
additionally comply with the following specifications, and shall be maintained in 
compliance with these additional specifications throughout the duration of the 
Contract, or longer, if so noted:  

  

A. COMMERCIAL GENERAL LIABILITY INSURANCE  

Commercial General Liability Insurance including, but not limited to,  

Premises/Operations, Personal & Advertising Injury, Products/Completed  

Operations, Independent Contractors, and Contractual Liability with minimum  

combined bodily injury (including death) and property damage limits of 

$1,000,000.00 per occurrence and $2,000,000.00 general aggregate.   

  

B. WORKERS’ COMPENSATION and EMPLOYERS LIABILITY INSURANCE  

Workers’ Compensation within the regulations of the Texas Workers’ 

Compensation Act. The minimum policy limits for Employers Liability are:  
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   Bodily Injury by Accident: $100,000.00 Each Accident  

   Bodily Injury by Disease: $100,000.00 Each Employee  

  Bodily Injury by Disease: $500,000.00 Policy Limit NOTES:  

a. If CONTRACTOR will not be providing services under the contract at a City 

facility, has no employees and/or is operating as a sole owner and single 

operator, CONTRACTOR shall provide a signed letter, with the current 

date, on official letterhead stating such to meet the requirement.  

  

b. If CONTRACTOR is a non-subscriber or is self-insured CONTRACTOR 

shall provide a copy of its Certificate of Authority to Self-Insure from the 

Texas Department of Insurance, Division of Workers’ Compensation Self 

Insurance Regulation Program, evidence of alternative coverage and 

internal safety and injury coverage policies and procedures.   

  

PROFESSIONAL LIABILITY INSURANCE  
If CONTRACTOR is a licensed or certified person who renders professional 
services, then Professional Liability Insurance to provide coverage against any 
claim which the CONTRACTOR becomes legally obligated to pay as damages 
arising out of the performance of professional services caused by any negligent 
error, omission or act with minimum limits of $1,000,000.00 per claim, 
$2,000,000.00 annual aggregate. CONTRACTOR’s maintenance of a 
Cybersecurity Insurance Policy with a Technology Errors & Omissions 
endorsement with the limits stated here shall satisfy this requirement.  

SUBCONTRACTING LIABILITY  
(1) Without limiting any of the other obligations or liabilities of the CONTRACTOR, the 
CONTRACTOR shall require each Subcontractor performing work under the contract, at 
the Subcontractor's own expense, to maintain during the engagement with the CITY, 
types and limits of insurance that are appropriate for the services/work being performed, 
comply with all applicable laws and are consistent with industry standards.  The 
Subcontractor’s liability insurance shall name CONTRACTOR as an additional insured.  
  

(2) CONTRACTOR shall obtain and monitor the certificates of insurance from each 
Subcontractor.  CONTRACTOR must retain the certificates of insurance for the duration 
of the contract and shall have the responsibility of enforcing insurance requirements 
among its subcontractors.  The CITY shall be entitled, upon request and without expense, 
to receive copies of these certificates.   
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CONFLICT OF INTEREST QUESTIONNAIRE  - FORM CIQ 
For vendor or other person doing business with local governmental entity 
This questionnaire reflects changes made to the law by H.B. 23, 84th Leg., Regular Session. 

This questionnaire is being filed in accordance with Chapter 176, Local Government Code, by a vendor who has a business relationship as defined 
by Section 176.001(1-a) with a local governmental entity and the vendor meets requirements under Section 176.006(a) and by City of Denton 
Ethics Code, Ordinance 18-757. 
By law this questionnaire must be filed with the records administrator of the local government entity not later than the 7th business day after the 
date the vendor becomes aware of facts that require the statement to be filed. See Section 176.006(a-1), Local Government Code. 

A vendor commits an offense if the vendor knowingly violates Section 176.006, Local Government Code.  An offense under this section is a 
misdemeanor. 

1 Name of vendor who has a business relationship with local governmental entity. 

2 
Check this box if you are filing an update to a previously filed questionnaire. 

(The law requires that you file an updated completed questionnaire with the appropriate filing authority not later than the 7th business day 
after the date on which you became aware that the originally filed questionnaire was incomplete or inaccurate.) 

3 Name of local government officer about whom the information in this section is being disclosed. 

Name of Officer 

Describe each employment or other business relationship with the local government officer, or a family member of the officer, as described by Section 

176.003(a)(2)(A).  Also describe any family relations hip with the local government officer.  This section, (item 3 including subparts A, B, C & D), must be 

completed for each officer with whom the vendor has an employment or other business relationship as defined by Section 176.00 1(1-a), Local Government Code. 
Attach additional pages to this Form CIQ as necessary. 

A. Is the local government officer named in this section receiving or likely to receive taxable income, other than investment income, from the vendor?

Yes No 

B. Is the vendor receiving or likely to receive taxable income, other than investment income, from or at the direction of the local government officer named in

this section AND the taxable income is not received from the local governmental entity?

Yes No 

C. Is the filer of this questionnaire employed by a corporation or other business entity with respect to which the local government officer serves as an officer 

or director, or holds an ownership of one percent or more?

Yes No 

D. Describe each employment or business and family relationship with the local government officer named in this section.

4 
I have no Conflict of Interest to disclose. 

5 

Signature of vendor doing business with the governmental entity Date 

Exhibit E
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CONFLICT OF INTEREST QUESTIONNAIRE 

For vendor doing business with local governmental entity 

A complete copy of Chapter 176 of the Local Government Code may be found at http://www.statutes.legis.state.tx.us/ Docs/LG/htm/LG.176.htm. For easy 

reference, below are some of the sections cited on this form. 

Local Government Code § 176.001(1-a): "Business relationship" means a connection between two or more parties based on commercial activity of one of the 

parties. The term does not include a connection based on: 

(A) a transaction that is subject to rate or fee regulation by a federal, state, or local governmental entity or an    agency of a federal, state, or local 

governmental entity; 

(B) a transaction conducted at a price and subject to terms available to the public; or 

(C) a purchase or lease of goods or services from a person that is chartered by a state or federal agency and that is subject to regular examination by,

and reporting to, that agency. 

Local Government Code § 176.003(a)(2)(A) and (B): 

(A) A local government officer shall file a conflicts disclosure statement with respect to a vendor if:

(2) the vendor: 

(A) has an employment or other business relationship with the local government officer or a family member of the officer that 

results in the officer or family member receiving taxable income, other than investment income, that exceeds $2,500 during 

the 12-month period preceding the date that the officer becomes aware that 

(i) a contract between the local governmental entity and vendor has been executed; or 

(ii) the local governmental entity is considering entering into a contract with the vendor; 

(B) has given to the local government officer or a family member of the officer one or more gifts that have an aggregate value of more 

than $100 in the 12-month period preceding the date the officer becomes aware that: 

(i) a contract between the local governmental entity and vendor has been executed; or 

(ii) the local governmental entity is considering entering into a contract with the vendor. 

Local Government Code § 176.006(a) and (a-1) 

(a) A vendor shall file a completed conflict of interest questionnaire if the vendor has a business relationship with a local governmental entity and: 

(1)  has an employment or other business relationship with a local government officer of that local governmental entity, or a family member 

of the officer, described by Section 176.003(a)(2)(A); 

(2) has given a local government officer of that local governmental entity, or a family member of the officer, one or more gifts with the 

aggregate value specified by Section 176.003(a)(2)(B), excluding any gift described by Section 176.003(a-1); or 

(3) has a family relationship with a local government officer of that local governmental entity. 

(a-1) The completed conflict of interest questionnaire must be filed with the appropriate records administrator not later than the seventh business day 

after the later of: 

(1) the date that the vendor:

(A) begins discussions or negotiations to enter into a contract with the local governmental entity; or 

(B) submits to the local governmental entity an application, response to a request for proposals or bids, correspondence, or another 

writing related to a potential contract with the local governmental entity; or 

(2) the date the vendor becomes aware:

(A) of an employment or other business relationship with a local government officer, or a family member of the officer, 

described by Subsection (a);

(B) that the vendor has given one or more gifts described by Subsection (a); or 

(C) of a family relationship with a local government officer. 

City of Denton Ethics Code Ordinance Number 18-757 

Definitions:  

Relative: a family member related to a City Official within the third 3rd degree of affinity (marriage) or consanguinity (blood or adoption) 

City Official: for purpose of this article, the term consists of the Council Members, Department Heads, or member of the Board of Ethics, Planning 

and zoning Commission Members, Board of Adjustment, Historic Landmark Commission, or Public Utilities Board 

Vendor: a person who provides or seeks to provide goods, services, and/or real property to the City in exchange for compensation.  This definition 

does not include those property owners from whom the City acquires public right-of-way or other real property interests for public use. 

Per the City of Denton Ethics Code, Section 2-273. – Prohibitions 

(3) It shall be a violation of this Article for a Vendor to offer or give a Gift to City Official exceeding fifty dollars ($50.00) per gift, or multiple gifts 

cumulatively valued at more than two hundred dollars ($200.00) per a single fiscal year.

Per the City of Denton Ethics Code, Section 2-282. – Disposition (b), (5) Ineligibility 

If the Board of Ethics finds that a Vendor has violated this Article, the Board may recommend to the City Manager that the Vendor be deemed 

ineligible to enter into a City contract or other arrangement for goods, services, or real property, for a period of one (1) year.

Form provided by Texas Ethics Commission www.ethics.state.tx.us Revised 11/30/2015 
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ITEM BMI Description Badger Part Number
QUANTITY 

PER CONTRACT

QUANTITY PER 

CHANGE 

ORDERS

UPDATED 

QUANTITY (After 

Change Orders)

TOTAL UNIT PRICE

 IN CONTRACT - 

EXCL TAX

ORIGINAL TOTAL EXT PRICE IN 

CONTRACT EXCL TAX

TOTAL EXT PRICE IN 

CONTRACT EXCL TAX - w/ 

Change Orders

Badger Product (Billed Upon Shipment)

1 E-Series B-Alloy, 5/8"x3/4"(7-1/2), Thk Wshr, Enc, 4CXN2 ORION, 9D-0.01 Gal, TS-568, SN Yr 9D & PBB, TT-5', BMI STD 104-9323 35,800 0 35,800 123.00$  4,403,400.00$  4,403,400.00$  

2 E-Series B-Alloy, 3/4" (7-1/2), Thk Wshr, Enc, 4CXN2 ORION, 9D-0.01 Gal, TS-729, SN Yr 9D & PBB, TT-5', BMI STD, 105-0267 3,600 0 3,600 140.00$  504,000.00$  504,000.00$  

3 E-Series B-Alloy, 1"(10-3/4), Thk Wshr, Enc, 4CXN2 ORION, 9D-0.01 Gal, TS-766, SN Yr 9D & PBB, TT-5', BMI STD, 108-6857 1,754 0 1,754 172.10$  301,863.40$  301,863.40$  

4 E-Series SS, 1-1/2" EL(13), NONE-SS HW- Std Gskt, Enc, 4CXN2 ORION, 9D-0.1 Gal, SN Yr 9D & PBB, TT-5', BMI STD, 113-8066 939 0 939 523.80$  491,848.20$  491,848.20$  

5 E-Series SS, 2" EL(17), NONE-SS HW- Std Gskt, Enc, 4CXN2 ORION, 9D-0.1 Gal, SN Yr 9D & PBB, TT-5', BMI STD, 113-6624 1,541 0 1,541 662.07$  1,020,249.87$  1,020,249.87$  

6 E-Series B-Alloy, 3" RND(12), TP NONE-SS HW- Std Gskt, Prsr, Enc, 4CXN2 ORION, 9D-0.1 Gal, SN Yr 9D & PBB, TT-10', 113-8317 346 0 346 1,725.79$                597,123.34$  597,123.34$  

7 E-Series B-Alloy, 4" RND(14), TP NONE-SS HW- Std Gskt, Prsr, Enc, 4CXN2 ORION, 9D-0.1 Gal, SN Yr 9D & PBB, TT-10', 113-8318 72 0 72 2,187.60$                157,507.20$  157,507.20$  

8 E-Series B-Alloy, 6"x18" RND NONE-SS HW- Std Gskt, Prsr, Enc, 4CXN2 ORION, 9D-1 Gal, SN Yr 9D & PBB, TT-10', BMI 113-8320 30 0 30 3,426.30$                102,789.00$  102,789.00$  

9 E-Series B-Alloy, 8"x20" RND, TP NONE-SS HW- Std Gskt, Prsr, Enc, 4CXN2 ORION, 9D-1 Gal, SN Yr 9D & PBB, TT-10', B 113-6600 73 0 73 4,153.50$                303,205.50$  303,205.50$  

10 M5, 10 " ASME; 150, Carbon Steel, Hard Rubber, Alloy C; No Gnd, 316 SS, Badger, Bat (4-PK), Plug, 2M cable, Dig Out 113-8399 2 0 2 3,698.10$                7,396.20$  7,396.20$  

11 EP Only, For Enc, ORION CELL C, Thru Ld Instl Kit, TT-8in, Grnd/Ocean-Pause, BMI STD, 103-6671 44,157 0 44,157 94.57$  4,175,927.49$  4,175,927.49$  

12 E-Series Plus Brz, 5/8"x3/4"(7-1/2), Thk Wshr, Enc, 4CXN2 ORION, 9D-0.01 Gal, SN Yr 9D & PBB, TT-5', BMI STD, 100-2317 0 0 0 367.43$  -$  -$  

13 E-Series Plus Brz, 3/4" (7-1/2), Thk Wshr, Enc, 4CXN2 ORION, 9D-0.01 Gal, SN Yr 9D & PBB, TT-5', BMI STD, 100-3325 0 0 0 385.70$  -$  -$  

14 IR COMMUMNICATION DEVICE KIT - LTE 68891-001 6 0 6 121.54$  729.24$  729.24$  

Third Party Product (Billed Upon Shipment)

15 DFW37C-12-BODY - METER BOX (11 x 18) 0 0 0 64.57$  -$  -$  

16 DFW1324WBC-12-BODY - METER BOX (13 x 24) 0 0 0 110.20$  -$  -$  

17 DFW1730WBC-18-BODY - METER BOX (17 x 30) 0 0 0 181.68$  -$  -$  

18 DFW37C-1MKF SMALL REED DENTON-LID   (11 x 18) 39,400 0 39,400 50.77$  2,000,338.00$  2,000,338.00$  

19 DFW1324C-1MKF SMALL REED DENTON-LID  (13 x 24) 1,754 0 1,754 65.04$  114,080.16$  114,080.16$  

20 DFW1730C-1MKF SMALL REED DENTON-LID  (17 x 30) 2,480 0 2,480 110.11$  273,072.80$  273,072.80$  

21 DFW18AMR-1KT (12" Round) SMALL REED DENTON-LID  0 0 0 21.00$  -$  -$  

22 DFW20AMRD-1KT (20" Round) SMALL REED DENTON-LID  0 0 0 72.06$  -$  -$  

23 DFW1818F-DR - Cast Iron Ring 12" 0 0 0 118.25$  -$  -$  

24 DFW2818F-DR - Cast Iron Ring 20" 0 0 0 321.08$  -$  -$  

25 NICOR Read-Rite Model Retro-fit Vault Kit (45 x 35) 0 0 0 102.00$  -$  -$  

Installation Labor 

26 New Meter Exchange / Endpoint Installation - 5/8" 35,800 0 35,800 45.45$  1,627,110.00$  1,627,110.00$  

27 New Meter Exchange / Endpoint Installation - 3/4" 3,600 0 3,600 45.45$  163,620.00$  163,620.00$  

28 New Meter Exchange / Endpoint Installation - 1" 1,754 0 1,754 45.45$  79,719.30$  79,719.30$  

29 New Meter Exchange / Endpoint Installation - 1.5" 939 0 939 62.57$  58,753.23$  58,753.23$  

30 New Meter Exchange / Endpoint Installation - 2" 1,541 0 1,541 62.57$  96,420.37$  96,420.37$  

31 New Meter Exchange / Endpoint Installation - 3" 346 0 346 588.46$  203,607.16$  203,607.16$  

32 New Meter Exchange / Endpoint Installation - 4" 72 0 72 588.46$  42,369.12$  42,369.12$  

33 New Meter Exchange / Endpoint Installation - 6" 30 0 30 1,725.00$                51,750.00$  51,750.00$  

34 New Meter Exchange / Endpoint Installation - 8" 73 0 73 2,070.00$                151,110.00$  151,110.00$  

35 New Meter Exchange / Endpoint Installation - 10" 2 0 2 2,875.00$                5,750.00$  5,750.00$  

36 Water Meter Box Installation - Softscape/Grass (11x18, 13x24, 17x30) 0 0 0 92.00$  -$  -$  

37 Water Meter Box Installation - Softscape/Grass (45x35) 0 500.00$  -$  -$  

38 Water Meter Lid Installation (11 x 18 and 13 x 24) 41,154 0 41,154 2.50$  102,885.00$  102,885.00$  

39 Water Meter Lid Installation (17 x 30) 2,480 0 2,480 5.75$  14,260.00$  14,260.00$  

40 Water Meter Lid Installation - Vault Kit (45 x 35) 1 0 1 11.50$  11.50$  11.50$  

41 Lid Drilling - Non-Metallic Lid Only 200 0 200 2.59$  518.00$  518.00$  

42 Box Excavation - Dirt or Debris below the top of the register 0 0 0 12.08$  -$  -$  

43 Box Excavation - Dirt or Debris above the top of the register 0 0 0 12.08$  -$  -$  

44 Box Dewatering - Standing water below the top of the register 0 0 0 12.08$  -$  -$  

45 Box Dewatering - Standing water above the top of the register 0 0 0 12.08$  -$  -$  

46 Box Reset - Return to flush plane with ground (In Dirt, Grass, or Similar) 0 0 0 92.00$  -$  -$  

Other Services

47 BEACON ENGAGEMENT FEE EACON-ENGAGEMEN 1 0 1 37,500.00$             37,500.00$  37,500.00$  

48 BEACON SINGLE SIGN-ON SSO INTEGRATION 66220-263 1 0 1 5,000.00$                5,000.00$  5,000.00$  

49 INTERFACE DESIGN WORKSHOPS FOR BILLING INTEGRATION 66220-251 1 0 1 18,900.00$             18,900.00$  18,900.00$  

50 INTERFACE DESIGN WORKSHOPS FOR EVENTS AND ALARMS 66220-254 1 0 1 3,500.00$                3,500.00$  3,500.00$  

51 BEACON-HOSTED SFTP FOR IMPORTS AND/OR MANF CERT 66220-261 1 0 1 7,500.00$                7,500.00$  7,500.00$  

52 ON-SITE, GETTING STARTED W/BEACON AMA 69328-202 1 0 1 3,045.00$                3,045.00$  3,045.00$  

53 ON-SITE TRAINING,CUSTOM, ADDIT CONSECUTIVE DAY 69328-912 3 0 3 1,825.00$                5,475.00$  5,475.00$  

54 Badger Meter Project Management Fee 32 0 32 23,451.80$             750,457.60$  750,457.60$  

55 Installation (TMD) Project Management Fee 28 0 28 18,700.00$             523,600.00$  523,600.00$  

56 WOMS Set Up Fee 1 0 1 11,000.00$             11,000.00$  11,000.00$  

57 WOMS Management & Integration 1 0 1 11,000.00$             11,000.00$  11,000.00$  

58 Warehouse / Storage 28 0 28 18,830.00$             527,240.00$  527,240.00$  

59 Mobilization / Demobilization 1 0 1 66,000.00$             66,000.00$  66,000.00$  

60 Call Center 24 0 24 13,726.00$             329,424.00$  329,424.00$  

61 Public Notification during Deployment (Mailers) 44,157 0 44,157 2.53$  111,717.21$  111,717.21$  

62 Pre-Installation Survey 44,157 0 44,157 13.20$  582,872.40$  582,872.40$  

63 Hazardous Material Handling 1 0 1 15,000.00$             15,000.00$  15,000.00$  

64 Meter Installer - Fully-loaded Hourly Labor Rate for Out of Scope Work 0 90.50$  -$  -$  

65 Expected Allowance Needed - Pit Vacuum & Infrastructure 0 0 0 -$  -$  

66 Expected Allowance Needed - Boxes and Box Installation 0 0 0 -$  -$  

Service Units

67 BEACON Managed Solution Service Unit Pricing - Year 1 68886-104 119,224 0 119,224 0.600$  71,534.40$  71,534.40$  

68 BEACON Managed Solution Service Unit Pricing - Year 2 68886-104 529,884 0 529,884 0.600$  317,930.40$  317,930.40$  

69 BEACON Managed Solution Service Unit Pricing - Year 3 68886-104 529,884 0 529,884 0.600$  317,930.40$  317,930.40$  

70 BEACON Managed Solution Service Unit Pricing - Year 4 68886-104 529,884 0 529,884 0.600$  317,930.40$  317,930.40$  

71 BEACON Managed Solution Service Unit Pricing - Year 5 68886-104 529,884 0 529,884 0.600$  317,930.40$  317,930.40$  

72 BEACON Managed Solution Service Unit Pricing - Year 6 68886-104 529,884 0 529,884 0.612$  324,289.01$  324,289.01$  

73 BEACON Managed Solution Service Unit Pricing - Year 7 68886-104 529,884 0 529,884 0.624$  330,647.62$  330,647.62$  

74 BEACON Managed Solution Service Unit Pricing - Year 8 68886-104 529,884 0 529,884 0.636$  337,006.22$  337,006.22$  

75 BEACON Managed Solution Service Unit Pricing - Year 9 68886-104 529,884 0 529,884 0.649$  343,894.72$  343,894.72$  

76 BEACON Managed Solution Service Unit Pricing - Year 10 68886-104 529,884 0 529,884 0.662$  350,783.21$  350,783.21$  

Total  Total Sell Price per Above 23,090,522.06$  23,090,522.06$                  

Total Sell Price per Contract - Original

(23,090,522.06)

Alternates/Optional Integrations

A1 INTERFACE DESIGN WORKSHOPS FOR INTERVAL READS (to MDM or 3pCEP) 66220-253 1 0 1 7,020.00$                7,020.00$  7,020.00$  

A2 SCHEDULED EXPORT FOR MDM/3PCEP 68886-953 12 0 12 291.67$  3,500.04$  3,500.04$  
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ITEM BMI Description Badger Part Number
QUANTITY 

PER CONTRACT

QUANTITY PER 

CHANGE 

ORDERS

UPDATED 

QUANTITY (After 

Change Orders)

TOTAL UNIT PRICE

 IN CONTRACT - 

EXCL TAX

ORIGINAL TOTAL EXT PRICE IN 

CONTRACT EXCL TAX

TOTAL EXT PRICE IN 

CONTRACT EXCL TAX - w/ 

Change Orders

A3 SCALAR BILLING READS SCHEDULED EXPORT (Monthly - First Year Shown) 68886-951 12 0 12 104.17$  1,250.04$  1,250.04$  

A4 INTERFACE DESIGN WORKSHOPS FOR BEACON ADAPTER 66220-267 1 0 1 3,500.00$                3,500.00$  3,500.00$  

A5 BEACON ADAPTER - SFTP BILLING READS AUTOMATION (APPEND TO MRD) (Monthly - First Year Shown) 68886-925 12 0 12 416.67$  5,000.04$  5,000.04$  

A6 SCHEDULED EXPORT FOR BEACON EVENTS AND/OR CWOMS (Monthly - First Year Shown) 68886-954 12 0 12 791.67$  9,500.04$  9,500.04$  

A6 CUSTOM BRANDING - EYEONWATER UTILITY BRANDED w/PAY MY BILL LINK 68886-801 1 0 1 5,000.00$                5,000.00$  5,000.00$  

Clarifications: 
Software Service Fees: Total Ongoing O&M costs (Service Units) will be determined by the number of installed 

endpoints at the time of billing. Monthly Service Unit Fee includes the following: ORION® Network as a Service, 

BEACON® Software as a Service, BEACON® Utility Software, EyeOnWater® Consumer Portal, EyeOnWater® 

Smartphone App, 24/7 Technical Support, Local Field Support and Cellular Communication. Badger Meter reserves 

the right to increase Service Unit pricing limited to 2% annually beginning in Year 6 through 10.

Materials & Products
Term of Product Price: After the initial one-year term, Badger Meter reserves the right to increase pricing for our 

products at the time of renewal.

Freight & Taxes: If applicable, sales tax and freight will be calculated based on rates and tax status in effect at the 

time of invoicing.

AMI Project Scope
Project Administration Expenses: Any fees for professional services that are identified as a "Monthly" fee are 

based on the estimated schedule. Monthly fees will be levied over the length of the project. If the project is 

completed ahead of schedule or extends past the anticipated duration, the fees will be charged accordingly. 

Meter Box Contingency (Recommended): Within RFP Appendix D2, Section 6.2, unit rates were provided to replace 

boxes based existing infrastucture conditions that the Utility may want to address as part of this project. 

Replacement of boxes would be completed the direction on the Utility. Based on historical practices, a contingency 

is recommended to facilitate this work and to manage against the overall budget. The rates and information 

provided in the D2 Appendix can be honored and applied against the line item. A line item has been provided to 

this document to initiate further discussion about this scope. If accepted, further conversations can be add about 

preferred contingency value. 

Pit Cleaning Contingency (Recommended): There are conditions in which existing meter boxes may be inaccessible 

due to excessive dirt and debris that may have accumulated. It is common practice to carry a contingency 

allowance to manage such instances. A line item has been provided to this document to initiate further discussion 

about this scope.
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BADGER METER 
BEACON SAAS MANAGED SOLUTION 

MASTER AGREEMENT 

©2020 Badger Meter, Inc. Page 1 of 28 

This BEACON SAAS MANAGED SOLUTION MASTER AGREEMENT (“Agreement”) is entered 
into as of the ___________ day of ________________, 2026 (the “Effective Date”) by and between 
Badger Meter, Inc. , a Wisconsin corporation with offices located at 4545 W. Brown Deer Road, 
Milwaukee, Wisconsin 53223 (“Badger Meter”) , and The City of Denton, with offices located at 215 E 
McKinney Street, Denton, TX 76201  (“Customer”). 

(1) SERVICE.  Badger Meter and its cellular service aggregator and data-hosting service providers
(“Suppliers”) have developed a hosted, on-demand, web-based service website (“Portal”) accessible
to its customers to provide metering and water usage service information, communicated through a
cellular network, for its customers (“Service”), and documentation to assist customers in using the
Portal and the Service (“Documentation”).

(2) RIGHT TO ACCESS AND USE THE PORTAL AND SERVICE.  In consideration of the
payment of the Service Fees as set forth in Section (5), Badger Meter grants to Customer, its
employees and contractors that Customer approves as users of the Service (“Authorized User”) and
Customer’s approved end-user water customers (“Authorized Consumer”) the right to remotely
access and use the Service from the Portal (as currently configured) for Customer’s internal business
use and for the benefit of its Authorized Consumers in accordance with this Agreement. Any rights
and obligations in this Agreement relative to Customer and its Authorized Consumers will only be in
effect when Customer affirmatively enables the EyeOnWater Service.

(3) OWNERSHIP OF PORTAL AND SERVICE.

(a) Badger Meter Service.  Badger Meter owns all rights, title and interest in the Portal, Service
and Documentation, including all associated intellectual property rights. Neither Customer, nor
its Authorized Users or Authorized Consumers will obtain any rights, title or interest in the
Portal, Service, or Documentation or any associated intellectual property rights, other than the
right to access and use the Portal, Service and Documentation, subject to the terms of this
Agreement.

(b) Suggestions.  If Customer provides Badger Meter any suggested improvements
(“Suggestions”) to the Portal, Service or Documentation, Customer agrees that Badger Meter
will own all rights, title and interest in and to the Suggestions, even if Customer has designated
the Suggestions as confidential.  Badger Meter will be entitled to use the Suggestions without
restriction.  By entering into this Agreement, Customer irrevocably assigns, conveys and
transfers to Badger Meter all right, title and interest in and to the Suggestions and agrees to
provide Badger Meter with commercially reasonable assistance to document, perfect and
maintain Badger Meter’s rights in the Suggestions.

(4) TERM.   The contract term will be five (5) years, effective from date of award.  The City and the
Badger Meter shall have the option to renew this contract for an additional five (5) one-year periods.

Exhibit I 
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(5) FEES. 
 

(a) Service Fees.  In consideration for the right to access and use the Portal, Service and 
Documentation, Customer agrees to pay Badger Meter certain fees (“Service Fees”) to obtain 
enterprise-wide access to the Portal, Service and Documentation, authorizing all of its 
Authorized Users and Authorized Consumers to use the Portal and Service and Documentation 
in accordance with the terms of this Agreement, pursuant to the pricing set forth in Exhibit 1 - 
Fees. 
 
(b) Taxes All prices are exclusive of all sales, use, value added, customs and excise taxes, and 
any other taxes, duties, fees and charges of any kind imposed by any governmental authority in 
connection with this Agreement.   

 
(c) Updated Schedule of Fees.  Intentionally Omitted.  
 

(6) RESTRICTIONS ON RIGHT TO USE.  Customer agrees that Customer, its Authorized Users 
and Authorized Consumers  will not use or permit or assist another to use the Portal, Service or 
Documentation in violation of this Agreement and will not: 
 

(a) Sell, license, resell, sublicense, or otherwise permit any third parties other than Authorized 
Users or Authorized Consumers to access or use the Portal, Service, or Documentation. 
 
(b) Remove patent, copyright, trademark or other intellectual property markings from the 
Portal, Service or Documentation. 
 
(c) Modify, alter, tamper with, repair or otherwise create derivatives from the Portal, Service or 
Documentation. 

 
(d) Copy, reverse engineer, disassemble or decompile the Portal, Service or Documentation or 
apply any other process or procedure to derive the source code from any software included in 
the Portal or Service. 

 
(e) Use the Portal or Service in a manner that violates any applicable international, federal, 
state or local laws, rules or regulations. 

 
(f) Assert or authorize, assist or encourage any third party to assert against Badger Meter, its 
affiliates, customers, vendors, business partners, Servicers or licensors any intellectual property 
infringement Claim regarding the Portal, Service or Documentation.   
 
(g) Transmit content or messages that are illegal, fraudulent, threatening, abusive, defamatory, 
or obscene. 
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(h) Make any unauthorized connection to Badger Meter’s information technology architecture 
(“Network”) 
 
(i) Communicate any unsolicited commercial, voice, SMS, or other message. 
 
(j) Upload or transmit any “virus,” “worm,” or malicious code or access, alter, or interfere with 
the communications of and/or information about another customer. 
 
(k) Take actions that could cause damage to or adversely affect Badger Meter, the Service, 
Portal, Suppliers, Network or the property or reputation of Badger Meter or its Suppliers. 
 

Customer and Badger Meter agree to make good faith efforts to minimize abuse or fraudulent use of 
the Portal and Service, to promptly report to each other any such abuse or fraudulent use of which 
they become aware, and to fully cooperate in any investigation or prosecution initiated by Badger 
Meter, its Suppliers or Customer related to abuse or fraudulent use of the Portal and Service. 
 
(7) CUSTOMER SUPPORT.  Badger Meter will provide Customer the support services described 
in Exhibit 2 - Service Level Agreement. 
 
(8) CUSTOMER DATA.   
 

(a) Customer Data Defined.  Customer, its Authorized Users and Authorized Consumers may 
provide Badger Meter and its Suppliers certain, customer billing information, personally 
identifiable information or other content (“Customer Data”). 

 
(b) Ownership. The Parties agree that the Customer Data is and shall remain the sole and 
exclusive property of Customer and/or its licensors or Authorized Consumers, including but 
not limited to any intellectual rights in the Customer Data.   
 
(c) Use of Customer Data by Badger Meter.  Customer, its Authorized Users and Authorized 
Consumers consent to Badger Meter and its Suppliers’ right to host, access, store, copy and use 
the Customer Data as reasonably necessary to provide, maintain, repair and enhance the Portal, 
Service and Documentation.  Badger Meter may disclose certain Customer Data only to provide 
the Service to Customer, its Authorized Users and Authorized Consumers or to comply with the 
law or request of a governmental or regulatory body (including subpoenas or court orders as 
described in Section 9.)  . 
 
(d) Customer Responsibilities.  Customer is solely responsible for the development, content, 
operation and maintenance of the Customer Data, including but not limited to the technical 
operation of the Customer Data, and ensuring that calls made to the Service from Customer’s 
network are compatible with then-current API’s for the Service.  Customer is responsible to 
ensure that Customer, its Authorized Users and Authorized Consumers comply with the Badger 
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Meter Terms of Use Policy, the Badger Meter Privacy Policy or any other policies referenced in 
this Agreement and the law.   
 

(9) CONFIDENTIALITY. 
 

(a) Confidential Information Defined.  For purposes of this Agreement, Confidential 
Information means all nonpublic information disclosed by one party to the other that is clearly 
marked  as confidential. Badger Meter acknowledges that Customer must strictly comply with 
the Public Information Act, Chapter 552, Texas Government Code in responding to any request for 
public information related to this Agreement. This obligation supersedes any conflicting 
provisions of this Agreement. All material submitted by Badger Meter to Customer that was 
created specifically for the Customer shall become property of Customer upon receipt. Any 
portions of such material claimed by Badger Meter to be proprietary must be clearly marked as 
such. Determination of the public nature of the material is subject to the Texas Public 
Information Act, chapter 552, and Texas Government Code.   
 
(b) Protection of Confidential Information.  To the extent permitted by law, t he parties agree 
to hold the other party’s Confidential Information in strict confidence and will not copy, 
reproduce, give, sell, assign, license, market, transfer or otherwise dispose of the Confidential 
Information of the other party to any third parties or use the Confidential Information for any 
purposes whatsoever other than as contemplated by this Agreement.  The Parties will take 
commercially reasonable steps to avoid disclosure, dissemination or unauthorized access to or 
use of the Confidential Information during the Term and for a period of five (5) years after the 
end of the Term, except that Confidential Information which is designated as a trade secret 
which shall continue to be subject to these confidentiality obligations in perpetuity.  Customer 
agrees it will not misrepresent or embellish the relationship between the Parties (including by 
expressing or implying that Badger Meter supports, sponsors, endorses or contributes to 
Customer or its business endeavors) or express or imply any relationship or affiliation between 
Badger Meter and Customer or any other person or entity except as expressly permitted by this 
Agreement.   
 
(c) Traffic Information.  All de-identified data (generally, aggregated system data stripped of 
PII) generated or collected by Badger Meter through operation of the Portal and Service is 
referred to as the “Traffic Data.”  All Traffic Data shall be the Confidential Information of and 
owned exclusively by Badger Meter. 
 
(d) Third Party Requests for Confidential Information.  Neither party may disclose the other 
party’s Confidential Information except to a Supplier subject to the restrictions in this Agreement 
or an Authorized User or Authorized Consumer except as otherwise required by law.  If a party 
receives a request for access to the other party’s Confidential Information from a third party, the 
receiving party agrees to inform the disclosing party in writing within three (3) business days of 
receipt of the request unless prohibited by law. Badger Meter acknowledges that Customer must 
strictly comply with the Public Information Act, Chapter 552, Texas Government Code in 
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responding to any request for public information related to this Agreement. This obligation 
supersedes any conflicting provisions of this Agreement. All material submitted by Badger 
Meter to Customer that was created specifically for the Customer shall become property of 
Customer upon receipt. Any portions of such material claimed by Badger Meter to be 
proprietary must be clearly marked as such. Determination of the public nature of the material is 
subject to the Texas Public Information Act, chapter 552, and Texas Government Code.   
 
(e) Exclusions from Confidential Information. Confidential Information of a party shall not 
include information which:  (i) is in or becomes part of the public domain through no fault of the 
receiving party; (ii) the receiving party can prove was known to it prior to its receipt from the 
disclosing party without reference to the Confidential Information; (iii) is independently 
developed by the receiving party outside of this Agreement without use of the disclosing party’s 
Confidential Information; or (iv) is obtained by the receiving party from a third party which had 
no obligation of confidentiality to the disclosing party. 
 

(10) CUSTOMER’S REPRESENTATIONS AND WARRANTIES.  Customer represents and 
warrants to Badger Meter that: 
 

(a) Authority.  Customer has the right and authority to enter into this Agreement and to meet 
its financial and legal obligations under this Agreement. 

 
(b)  Ownership.  Customer, its licensors or its Authorized Consumers, own all rights, title and 
interest in and to the Customer Data.  Customer has all rights in the Customer Data necessary to 
grant the rights to Badger Meter contemplated under this Agreement. 
 
(c) Compliance with Badger Meter Policies.  None of the Customer Data or the use of the 
Customer Data, the Portal or Service by Customer, its Authorized Users or its Authorized 
Consumers will violate Badger Meter’s BEACON Terms of Use 
https://beaconama.net/termsofuse.html  or Privacy Policy 
https://beaconama.net/privacy/privacy.html.  

 
(d)  
Limitations. Customer is subject to constitutional and statutory limitations on its ability to enter 
into certain terms and conditions of the Agreement, which may include those terms and 
conditions relating to: liens on Customer property; disclaimers and limitations of warranties; 
disclaimers and limitation of liability for damages; waivers, disclaimers, and limitation on 
litigation or settlement to another party; liability for acts or omissions of third parties; payment 
of attorney’s fees; dispute resolution; and indemnities. Terms and conditions relating to these 
limitations will not be binding on Customer, except to the extent not prohibited by the 
Constitution and the laws of the State of Texas. 
(e) Compliance with the Law.  Neither Customer, the Authorized Users nor the Authorized 
Consumers will access or use the Portal, Service or Documentation in any manner that violates 
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any applicable international, federal, state or local laws and/or regulations, including but not 
limited to all applicable data protection, intellectual property and privacy laws.  

 
(11) REPRESENTATIONS AND WARRANTIES OF BADGER METER. 
 

(a) Authority.  Badger Meter represents and warrants to Customer that it has the right and 
authority to enter into this Agreement and to perform its obligations under this Agreement. 
 
(b) Service Warranty.  Badger Meter represents and warrants to Customer that the Portal and 
Service will be provided pursuant to Exhibit 2 – Service Level Agreement.  In providing the 
Portal and Service, Badger Meter will maintain sufficient data storage capacity to satisfy the 
technical requirements and required storage capacity to host the Portal and Service, in its 
reasonable discretion.  If Customer allows unauthorized users to access the Portal, Service or 
Documentation, this express limited warranty will immediately become null and void. 
 
(c) Remedy for Breach of the Express Limited Warranty.  If the Portal, Service or 
Documentation fail to meet the terms of the express limited warranty set forth in Section 11(b), 
Customer is required to notify Badger Meter promptly as defined in Exhibit 2 – Service Level 
Agreement.  Customer’s exclusive remedy for a breach of the express limited warranty is a 
Service credit to be calculated in accordance with Exhibit 2 – Service Level Agreement.  
 
(d) DISCLAIMER OF IMPLIED WARRANTIES.  EXCEPT FOR THE EXPRESS LIMITED 
WARRANTY SET FORTH IN SECTION 11(b), BADGER METER MAKES NO OTHER 
EXPRESS OR IMPLIED REPRESENTATIONS OR WARRANTIES AS TO THE PORTAL, 
SERVICE OR DOCUMENTATION.  BADGER METER EXPRESSLY DISCLAIMS ANY 
OTHER EXPRESS OR IMPLIED WARRANTIES WITH REGARD TO THE PORTAL, 
SERVICE OR DOCUMENTATION, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED 
WARRANTIES OF MERCHANTABILITY, TITLE, NON-INFRINGEMENT, FITNESS FOR A 
PARTICULAR PURPOSE, QUIET ENJOYMENT, OR IMPLIED WARRANTIES ARISING 
FROM A COURSE OF DEALING, INDUSTRY PRACTICE  OR USAGE OF TRADE. 
 
BADGER METER EXPRESSLY DISCLAIMS THAT THE PORTAL AND SERVICE WILL BE 
UNINTERRUPTED, ERROR FREE OR FREE OF HARMFUL COMPONENTS, AND 
EXPRESSLY DISCLAIMS ANY WARRANTIES AS TO THE RELIABILITY, QUALITY, 
SECURITY, CONDITION, DESIGN, SUITABILITY, INTER-OPERABILITY, 
AVAILABILITY, COMPLETENESS OF THE PORTAL OR SERVICE OR THAT ANY DATA, 
INCLUDING THE CUSTOMER DATA, WILL BE SECURE OR NOT OTHERWISE LOST OR 
DAMAGED.   
 
(e) ESSENTIAL TERMS.  THE ENFORCEABILITY OF THIS SECTION (11) IS ESSENTIAL 
TO BADGER METER’S WILLINGNESS TO ENTER INTO THIS AGREEMENT WITH 
CUSTOMER. 
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(12) LIMITATION OF LIABILITY 
 
(a) DIRECT DAMAGES.  IF ANY PARTY DEFAULTS IN ITS OBLIGATIONS UNDER 
THIS AGREEMENT, :THE NON-BREACHING PARTY WILL BE ENTITLED TO RECOVER 
FROM THE BREACHING PARTY ONLY THE ACTUAL AND DIRECT DAMAGES THAT 
THE NON-BREACHING PARTY MAY INCUR AS A RESULT OF SUCH BREACH.   
 
(b) CAP ON DAMAGES. NEITHER PARTY’S NOR ANY OF ITS RESPECTIVE 
AFFILIATES ANNUAL LIABILITY UNDER THIS AGREEMENT WILL EXCEED US 
$250,000. NOTHING IN THIS SECTION 12 WILL LIMIT CUSTOMER’S OBLIGATION TO 
PAY BADGER METER FOR USE OF THE SERVICES PURSUANT TO SECTION 5.   
 
(c) LIMITS ON DAMAGES.  EXCEPT FOR PAYMENT OBLIGATIONS ARISING UNDER 
SECTIONS (13) AND (14) (INDEMNIFICATION), NEITHER PARTY NOR ANY OF ITS 
RESPECTIVE AFFILIATES, SUPPLIERS OR LICENSORS WILL BE LIABLE TO THE 
OTHER PARTY, AN AUTHORIZED USER, AUTHORIZED CONSUMER OR ANY THIRD 
PARTY FOR ANY CLAIMS, DEMANDS, ACTIONS, LOSSES, DAMAGES, FINES, 
JUDGMENTS SETTLEMENTS, COSTS, EXPENSES, ATTORNEY’S FEES, AND COURT 
COSTS  OR ANY OTHER LIABILITIES OF ANY NATURE WHATSOEVER, INCLUDING 
BUT NOT LIMITED TO THE PORTAL, SERVICE, DOCUMENTATION, OR THE SUBJECT 
MATTER OF THIS AGREEMENT (“CLAIM”).  
 
FURTHER, NEITHER PARTY NOR ANY OF EITHER PARTY’S RESPECTIVE AFFILIATES, 
SUPPLIERS OR LICENSORS SHALL BE LIABLE TO THE OTHER PARTY, AN 
AUTHORIZED CONSUMER OR ANY THIRD PARTY FOR ANY SPECIAL, INDIRECT, 
INCIDENTAL, CONSEQUENTIAL, EXEMPLARY, PUNITIVE OR ENHANCED DAMAGES, 
LOST REVENUE OR PROFITS OR DIMINUTION OF VALUE, OR OTHER ECONOMIC 
ADVERSITY, CLAIMS RESULTING FROM LOSS OF CUSTOMER DATA, OR BREACH OF 
CONFIDENTIALITY,  ARISING OUT OF, OR RELATING TO, AND/OR IN CONNECTION 
WITH ANY BREACH OF THIS AGREEMENT, REGARDLESS OF WHETHER SUCH 
DAMAGES WERE FORESEEABLE, WHETHER OR NOT THE PARTY WAS ADVISED OF 
THE POSSIBILITY OF SUCH DAMAGES, AND THE LEGAL OR EQUITABLE THEORY 
(CONTRACT, TORT OR OTHERWISE) UPON WHICH THE CLAIM IS BASED.  
 
NEITHER BADGER METER NOR ANY OF ITS AFFILIATES, SUPPLIERS OR LICENSORS 
WILL BE RESPONSIBLE FOR ANY COMPENSATION, REIMBURSEMENT OR DAMAGES 
ARISING IN CONNECTION WITH: (A) CUSTOMER’S INABILITY TO USE THE PORTAL 
OR SERVICE, INCLUDING AS A RESULT OF ANY: (i) TERMINATION OR SUSPENSION 
OF THIS AGREEMENT OR CUSTOMER’S USE OF OR ACCESS TO THE SERVICE ; OR (ii) 
WITHOUT LIMITING ANY OBLIGATIONS UNDER THE SERVICE LEVEL AGREEMENT, 
ANY UNANTICIPATED OR UNSCHEDULED DOWNTIME OF ALL OR A PORTION OF 
THE SERVICE FOR ANY REASON, INCLUDING BUT NOT LIMITED TO AS A RESULT 
OF A POWER OUTAGE, SYSTEM FAILURE OR OTHER INTERRUPTION; (B) THE COST 
OF PROCUREMENT OF SUBSTITUTE SERVICES; (C) ANY INVESTMENTS, 
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EXPENDITURES OR COMMITMENTS MADE BY CUSTOMER IN CONNECTION WITH 
THIS AGREEMENT OR CUSTOMER’S USE OF OR ACCESS TO THE SERVICE OR (D) 
ANY UNAUTHORIZED ACCESS TO, ALTERATION OR THE DELETION, 
DESTRUCTION, DAMAGE, LOSS OR FAILURE TO STORE ANY OF CUSTOMER’S 
DATA.  
 

(13) CUSTOMER’S INDEMNIFICATION OBLIGATIONS. 
 

(a) Generally.  To extent allowable by applicable law, and without waiving any applicable 
immunity, Customer agrees to defend, indemnify, and hold harmless Badger Meter  as well as 
its parents, subsidiaries, affiliates, officers,  employees, agents, licensors, Suppliers, 
representatives and customers and each of their respective employees, officers, directors, 
members  and representatives  (the “Badger Meter Parties”), against any and all  Claims made 
against the Badger Meter Parties by any third party arising out of or related to:  (i) Customers, 
Authorized Users or Authorized Consumers access and use of the Portal, Service, or 
Documentation; (ii) the subject matter of this Agreement ; (iii) violation of applicable law by 
Customer, its Authorized Users or Authorized Consumers; or (iv) a dispute between Customer 
and any Authorized User or Authorized Consumer. 
 
(b) Procedure for Indemnification.  Upon receipt of a Claim, Badger Meter will provide 
prompt written notice to Customer of the Claim for which the Badger Meter Parties seek 
indemnification.  Badger Meter’s failure to promptly notify Customer will only affect Customer’s 
obligation to indemnify the Badger Meter Parties to the extent such failure causes actual 
prejudice to Customer’s ability to defend the Claim.  The notice must include a description of the 
Claim with reasonable detail of the facts giving rise to the Claim.  Upon receipt of notice of a 
Claim, Customer shall be obligated to assume and control the defense of such Claim at its own 
expense.  The Badger Meter Parties may retain their own counsel to cooperate in defending the 
Claim, at their own expense.  The Badger Meter Parties agree to cooperate with Customer in 
defending the Claim and in making available to Customer all witnesses, records, materials and 
information in their possession or control to assist in the defense of the Claim, as is reasonably 
requested by Customer.  Customer may not settle or compromise any Claim or consent to the 
entry of any judgment unless Badger Meter provides prior written consent and the Badger Meter 
Parties are given an unconditional written release from Customer with respect to the Claim.  In 
the event Customer fails to defend, indemnify, and hold the Badger Meter Parties harmless, after 
notice of a request for indemnification, the Badger Meter Parties shall be entitled to assume the 
defense and seek reimbursement from Customer for all losses with regard to the Claim and all 
attorneys’ fees and litigation costs expended by the Badger Meter Parties in defending the Claim. 
 

(14) BADGER METER’S INDEMNIFICATION OBLIGATIONS. 
 

(a) Generally.  Subject to the limitations of liability provisions set forth in Section (12) of this 
Agreement, Badger Meter agrees to indemnify, defend and hold harmless Customer, and as 
applicable its officers, directors, members, board members, governing members, trustees, 
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commissioners, elected and appointed officials, employees, agents, consultants and other 
representatives (“Customer Parties”) from and against any legal proceedings filed against the 
Customer Parties by a third party based upon the allegations that the Portal, Service or 
Documentation infringes or violates a third party’s patent, copyright or other intellectual 
property rights (“Intellectual Property Dispute”). 
 
(b) Mitigation.  If the Portal, Service or Documentation becomes the subject of an Intellectual 
Property Dispute and is enjoined, Badger Meter will have the right to (i) procure for Customer 
the right to continue using the Portal and Service; (ii) modify the Portal and Service to avoid 
allegations of infringement, provided the modification does not materially change the 
functionality of the Portal and Service; (iii) replace the Portal and Service with an equally 
suitable, functionally equivalent, non-infringing Portal and Service; or (iv) immediately 
terminate this Agreement and provide Customer with a refund of any unused pre-paid portion 
of the Service Fees. 
 
(c) Exclusions.  Badger Meter assumes no liability for and Customer will not be entitled to 
receive indemnification from Badger Meter for any Intellectual Property Dispute which results 
directly and solely from (i) Customer’s failure to use the Portal or Service in conformity with the 
Documentation; (ii) Customer’s actions in combining the Service with any third party software, 
technology, hardware or data; or (iii) Customer’s violation of access granted in Section (2). 
 
(d) Procedure for Indemnification.  Upon receipt of an Intellectual Property Dispute, 
Customer will provide prompt written notice to Badger Meter of the Intellectual Property 
Dispute for which the Customer Parties seek indemnification.  Customer’s failure to promptly 
notify Badger Meter will only affect Badger Meter’s obligation to indemnify the Customer 
Parties to the extent such failure causes actual prejudice to Badger Meter’s ability to defend the 
Claim.  The notice must include a description of the Intellectual Property Dispute with 
reasonable detail of the facts giving rise to the Intellectual Property Dispute.  Upon receipt of 
notice of an Intellectual Property Dispute, Badger Meter shall be obligated to assume and control 
the defense of such Intellectual Property Dispute at its own expense.  Customer may retain its 
own counsel to cooperate in defending the Intellectual Property Dispute, at its own expense.  
Customer agrees to cooperate with Badger Meter in defending the Intellectual Property Dispute 
and in making available to Badger Meter all witnesses, records, materials and information in 
Customer’s possession or control to assist in the defense of the Intellectual Property Dispute as is 
reasonably requested by Badger Meter.  Badger Meter may not settle or compromise any 
Intellectual Property Dispute or consent to the entry of any judgment unless Customer provides 
prior written consent and the Customer is given an unconditional written release from Badger 
Meter with respect to the Intellectual Property Dispute.  In the event Badger Meter fails to 
defend, indemnify, and hold the Customer Parties harmless, after notice of a request for 
indemnification, Customer shall be entitled to assume the defense and seek reimbursement from 
Badger Meter for all losses with regard to the Intellectual Property Dispute and all attorneys’ 
fees and litigation costs expended by Customer in defending the Intellectual Property Dispute. 
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(15) TERMINATION. Intentionally Omitted.  
 
(16) SUSPENSION OF SERVICES.   
 

(a) Nonpayment.  Badger Meter may suspend the Service and access to the Portal and shall not 
be obligated to provide access to the Portal and Service to Customer, its Authorized Users or 
Authorized Consumers until all outstanding undisputed invoices for the Service have been paid 
in full, including any fees associated with suspension of the Service.   
 
(b) Network Protection.  Customer acknowledges that Badger Meter (and any of its Suppliers) 
may restrict, or suspend all or a portion of the Service or limit the Service as may be reasonably 
necessary to prevent or limit suspected fraud or any problem that materially and adversely 
affects the performance of the Service and/or is likely to do substantial damage to Badger Meter, 
Badger Meter’s customers or Suppliers.  Some of these actions may interrupt or prevent 
legitimate communications and usage.  Such situations may arise: (a) if a device deployed on the 
Service is materially out of compliance with the technical requirements; (b) in case of actual or 
suspected fraudulent use; or (c) in case of disruptive or damaging operation.   
 
(c) Notification.  In the event that Badger Meter or one of its Suppliers restricts, suspends or 
cancels any portion of the Service or limits the operation of the Service, Badger Meter shall use 
reasonable efforts to (i) promptly notify Customer in advance; (ii) provide reasonable 
information regarding its identification of the issue that resulted in the actions taken; and (iii) 
reinstate Service upon resolution of the issue as soon as practicable and in any case within a 
reasonable timeframe. 
 
(d) Immediate Suspension.  Badger Meter may suspend Customer’s or an Authorized Users or 
Authorized Consumers right to access or use the Service immediately upon notice to Customer if 
Badger Meter determines: 
 

(i) Use of the Service poses a security risk to the Service, the Network or any third party, 
adversely impacts the Service, the Network or data of any other Badger Meter customer, or 
subjects Badger Meter or any third party to liability or fraud. 
   
(ii) Customer or one of its Authorized Users or Authorized Customers is in breach of this 
Agreement or is delinquent on its payments for more than fifteen (15) days beyond the NET 
30 days allowed for payments.  
  
(iii) Badger Meter ceases to operate in the ordinary course, has an assignment for the 
benefit of creditors or similar disposition of its assets or becomes the subject of any 
bankruptcy, reorganization, liquidation dissolution or similar proceeding.   
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(e) Reinstatement.  Badger Meter will use commercially reasonable efforts to restore 
Customer’s rights to use and access those portions of the Service or accounts that gave rise to the 
suspension promptly after Customer has resolved the problem giving rise to the suspension.   
 
(f) Effect of Suspension.  If Badger Meter suspends Customer’s right to access or use all or any 
portion of the Service or the Portal: 
 

(i) Customer remains responsible for all Service Fees and undisputed charges incurred 
through the date of suspension. 
 
(ii) Customer remains responsible for any applicable Service Fees and charges for any 
Services to which Customer has continued access as well as applicable fees and charges. 
 
(iii) Customer will not be entitled to any service credits under the Service Level 
Agreement for any period of suspension. 
 
(iv) Badger Meter’s right to suspend the Services is in addition to Badger Meter’s right to 
terminate this Agreement. 

 
(17) COMPLIANCE WITH REGULATIONS; DATA PRIVACY.  Each party is responsible for 
complying with industry standards and such applicable laws and regulations, including, but not 
limited to, the generally accepted practices in the information technology service management 
industry for providing secure data handling and management, including meeting or exceeding 
Information Technology Infrastructure Library (ITIL) standards for logical and physical security and 
all requirements regarding the protection of data in its possession or under its control.  A party will 
not be liable for any failure of the other party to comply with this requirement. 
 
(18) DATA SECURITY AND RECOVERY. 
 

(a) Data Security.  In order to protect the Customer Data and prevent unauthorized access to or 
use of the Customer Data, Portal or Service, Badger Meter has implemented commercially 
reasonable internal procedures and systems designed to protect the privacy and security 
according to the requirements set forth in Exhibit 3 – BEACON SaaS Managed Solution 
Security Policy (“Security Standards”), consistent with applicable international, federal, state 
and local laws.  The purpose of the security policy is to identify reasonably foreseeable and 
internal risks to security and unauthorized access to Badger Meter’s Network and minimize 
security risks, including through risk assessment and regular testing.  Badger Meter will 
designate one or more employees to coordinate and be accountable for the security program. 
 
(b) Protection of Customer Data.  Badger Meter will implement reasonable and appropriate 
measures for the Badger Meter Network designed to help Customer secure the Customer Data 
against accidental or unlawful loss, access or disclosure in accordance with Badger Meter’s 
Security Standards.  Badger Meter may modify its Security Standards from time to time but will 
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continue to provide at least the same level of security as described in the Security Standards as of 
the Effective Date.  The security and data privacy provisions in this Section contain Badger 
Meter, and its Suppliers entire obligation regarding the security, privacy and confidentiality of 
the Customer Data. 
 
(c)  Data Storage.  Badger Meter will employ commercially reasonable storage (including 
backup, archive and redundant data storage) and commercially reasonable precautions to 
prevent the loss of or alteration of Customer Data, but does not guarantee against any such loss 
or alteration.  Badger Meter will not serve as Customer’s official record keeper.  Customer will 
maintain source documents of the Confidential Information (such as billing information) hosted 
by Badger Meter under this Agreement. 
 
(d) Customer Responsibilities.  Customer is responsible for properly configuring and using 
the Service and taking steps to maintain appropriate security, protection and backup of the 
Customer Data, including but not limited to the use of encryption technology to protect 
Customer Data from unauthorized access and will perform routine archiving of the Customer 
Data.  Further, Customer is responsible for regularly auditing its Authorized Users, and will 
enact internal procedures to remove Authorized Users from the Service if their job duties change 
and access is no longer appropriate, or if an Authorized User separates from Customer. 
 
(e) Data Transmission Risks.   
 

(i) Cellular Transmissions.  Communication between the endpoint and cell tower is 128 
bit encrypted.  Customer acknowledges that neither Badger Meter nor its Suppliers can 
guarantee the privacy or security of any cellular transmissions as part of the Service.  
Customer acknowledges that cellular transmissions are capable of being intercepted by 
third parties without the knowledge or permission of Badger Meter or its Suppliers.  Badger 
Meter and its Suppliers shall not be liable to Customer, the Authorized Users, the 
Authorized Consumers or any third party for interception or unauthorized use of any data 
transmitted through the cellular network, as part of the Service.  
 
(ii) Internet Transmissions.  Customer acknowledges that security of transmissions over 
the Internet cannot be guaranteed.  Badger Meter is not responsible for: (i) Customer’s 
access to the Internet; (ii) interception, unauthorized use or interruptions of 
communications through the Internet; or (iii) changes or losses of data through the Internet, 
in each case other than to the extent caused solely by Badger Meter.  In order to protect 
Customer Data, Badger Meter may suspend Customer, Customer’s Authorized Users or 
Authorized Consumers access to or use of the Badger Meter Portal or Service via the 
Internet immediately, without prior notice, pending an investigation of any potential 
security breach. 

 
(f) Coverage Availability.  The Service is provided using a wireless network.  Actual signal 
availability in the Service Area will depend on the device used to access the Service as well as  
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coverage for the applicable wireless network provided in specific geographic regions.  Coverage 
may be refused, interrupted or limited by environmental factors such as signal strength, 
buildings, weather, geography, topography, or by factors affecting the Suppliers, such as usage 
concentration or by facilities changes, modifications, updates, relocations, repairs, maintenance 
or other similar activities necessary for the proper or improved operation of the Supplier’s 
facilities.  Any such factors may result in dropped and blocked connections or slower data 
speeds.  Neither Badger Meter nor any of its Suppliers will be responsible to Customer or any of 
Customer’s Authorized Users or Authorized Consumers for any such lapses in or obstructions to 
coverage.  The Service Area is subject to change from time to time.  Should Badger Meter receive 
notice from its Supplier that such Supplier intends to discontinue its support for the Badger 
Meter Service in all or part of the Service Area, Badger Meter will provide Customer with as 
much advance notice as practicable under the circumstances. 
 
(g) Password Protection.  Customer, its Authorized Users and Authorized Consumers will be 
required to select and use certain user names, passwords or codes to access and use the Service 
and Portal.  Customer assumes sole responsibility for the selection, management and use of any 
codes or passwords as may be permitted or required for the access to and use of the Portal and 
Service by Customer, its Authorized Users and its Authorized Consumers.  Customer agrees to 
maintain the privacy of usernames and passwords associated with the Badger Meter Portal and 
Service.  Customer shall remain responsible for all activities that occur under Customer’s 
password or Internet account.  Customer will immediately notify Badger Meter of any 
unauthorized use of Customer’s password or Internet account or any other breach of security, 
and ensure that Customer exits from Customer’s Internet account at the end of each session.  
Badger Meter shall not be liable for any damages incurred by Customer or any third party 
arising from Customer’s failure to comply with this Section. 
 
(h) Third Party Access.  To the extent that Customer requests that Badger Meter provide any 
Customer Data to Authorized Users, Authorized Consumers or third parties or any non-U.S. 
location, Customer represents that it has acquired any consents or provided any notices required 
to transfer such content or information and that such transfer does not violate any applicable 
international, federal, state or local laws and/or regulations. 
 
(i) Security Breach.  If Badger Meter becomes aware of a security breach or that compromises 
the security, confidentiality or integrity of the Customer Data (“Breach”), Badger Meter will 
promptly notify Customer in writing and take appropriate actions to resolve the Breach.  Badger 
Meter will reasonably cooperate with Customer to investigate the nature and scope of any 
Breach.  In its initial notification to Customer, Badger Meter will provide Customer with:  (i) a 
description of the Breach; (ii) the estimated impact of the Breach on Customer’s Data; (iii) the 
name and contact information of the person at Badger Meter who will be primarily responsible 
for resolving the issues for Customer; and (iv) the investigation taken and the suggested 
corrective action.  Badger Meter will provide commercially reasonable cooperation to Customer 
in investigating, assisting with notification of the Breach and taking corrective action as 
requested by Customer.   
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(j) Notification of Breach.  In the event that applicable law requires notification to individuals 
of an Breach or if requested by Customer, Badger Meter will take additional mitigation steps for 
the benefit of Customer, including, but not limited to, providing reasonable assistance with 
drafting and sending of required notifications. 

 
(19) CHANGES. 
 

(a) Right to Make Changes.  Badger Meter may from time to time make changes, without 
Customer’s approval, to the Terms of Use,  the Privacy policies, the Portal, Service or 
Documentation, provided that such changes: (i) do not increase Customer’s total costs of 
accessing and using the Portal and Service during the Term of this Agreement ; (ii) do not 
require Customer to make any material changes to its systems, software, equipment, policies or 
procedures ; (iii) do not have a material adverse impact on the functionality, interoperability, 
performance, reliability, security or resource efficiency of the  Portal and Service ; (iv) do not 
materially reduce the scope of the Portal and Service;  (v) are otherwise consistent with this 
Agreement; and (vi) does not conflict with any negotiated terms herein, Badger Meter will 
publicize any changes by a notice given to Customer or by a prominent announcement on the 
Portal.  Any such changes will not take effect until thirty (30) days after posting of notice on the 
Portal.  By continuing to use the Service after the effective date of the modification to a policy, 
Customer agrees to be bound by the modified policies.  It is Customer’s responsibility to check 
the Badger Meter site regularly for modifications to the policies; 
 
(b) Emergency Changes; System Improvement.  Notwithstanding the foregoing, Badger Meter 
and its Suppliers may make temporary changes to the Portal and Service required by an 
emergency or threat to the security or integrity of the Portal or Service, to respond to Claims, 
litigation or loss of license rights related to third party intellectual property rights or to comply 
with the law or requests of a government entity, as well as take actions deemed reasonably 
necessary to protect or optimize the Service.  Some of these actions may interrupt or prevent 
legitimate communications and usage, including, for example, use of message filtering/blocking 
software to prevent SPAM or viruses, limitations on throughput, and scheduled maintenance.  
Badger Meter will provide notice by sending a message to the email address then associated 
with Customer’s account and by posting it on Badger Meter’s Portal.  Badger Meter will provide 
Customer with: (i) at least thirty (30) days’ advance notice of planned maintenance by Badger 
Meter; and (ii) as much advance notice as reasonably possible of emergency changes or 
maintenance by Badger Meter or its Suppliers.  Any actions resulting in permanent changes shall 
only be made in compliance with Section (19) (a).  
  

(20) RIGHT TO SUBCONTRACT.  Badger Meter may subcontract the performance of any of its 
cellular or web-services duties or obligations under this Agreement, and will use commercially 
reasonable efforts to subcontract only with subcontractors that have the requisite skills to perform 
any subcontracted obligations in accordance with the terms of this Agreement.   
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(21) GENERAL. 
 

(a) Binding Agreement.  This Agreement is binding upon and will inure to the benefit of the 
parties and their respective successors and assigns. 
 
(b) Affiliates.  This Agreement covers only the employees and agents of Customer.  To the 
extent applicable, if Customer wishes to have any entity that directly or indirectly controls, is 
controlled by or is in common control with Customer to access the Portal and use the Service, 
Customer’s Affiliate must execute a separate agreement with Badger Meter. 
 
(c) Assignment.  Either party may assign its rights and obligations under this Agreement with 
the express written consent of the other party, which consent will not be unreasonably withheld 
or delayed.  Any purported assignment or transfer in violation of this Section will be null and 
void.  Notwithstanding the foregoing, Badger Meter may assign its rights and obligations under 
this Agreement without the consent of Customer: (i) upon a sale of a majority of its outstanding 
capital stock to an affiliate or third party; (ii) if it sells all or substantially all of its assets; (iii) in 
the event of a merger; or (iv) in the event of a similar change of control. Badger Meter shall 
provide prompt written notice of Assignment to the City.  
 
(d) No Waiver.  The waiver or failure of either party to exercise any right or remedy provided 
under this Agreement will not be deemed a waiver of any further right or remedy.  All waivers 
must be in writing to be effective.   

 
(e) Severability.  If any portion of this Agreement is held to be invalid or unenforceable, the 
remaining portions of this Agreement will remain in full force and effect.  Any invalid or 
unenforceable portions of this Agreement will be interpreted to effectuate the intent of the 
original Agreement.  If such construction is not possible, the invalid or unenforceable portion of 
the Agreement will be severed from this Agreement, and the remainder of the Agreement will 
remain in full force and effect.   

 
(f) Independent Contractors.  The Parties agree that they are independent contractors and that 
neither party nor any of their respective affiliates, is an agent of the other for any purpose or has 
the authority to bind the other.   

 
(g) Savings Clause.  The invalidity of any provision of this Agreement shall not affect the 
validity and binding effect of the remaining provisions. 

 
(h) No Third Party Beneficiaries.  Nothing express or implied in this Agreement shall confer 
any rights, remedies, obligations or liabilities whatsoever to third parties which are not 
signatories to this Agreement. 
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(i) Governing Law.  To the extent permitted by law, the terms of this Agreement are governed 
by the laws of the State of Texas, without reference to its conflict of laws principles.  The United 
Nations Convention for the International Sale of Goods does not apply to this Agreement. 

 
(j) No Claims Against or Liability of Badger Meter Suppliers.  Customer acknowledges that 
the Service utilizes services that are furnished to Badger Meter and one or more Suppliers 
pursuant to agreements between Badger Meter and its Suppliers.  Neither Customer nor any 
Authorized Users or Authorized Consumers has a contractual relationship with Badger Meter’s 
Suppliers and neither Customer nor its Authorized Users or Authorized Consumers is a third 
party beneficiary of or will have any claim against Badger Meter’s Suppliers in the event any such 
agreement expires or is terminated.  Customer further acknowledges that the Suppliers disclaim 
all liability of any nature, whether legal or equitable, to Customer, its Authorized Users or 
Authorized Consumers, whether direct, indirect, incidental or consequential, arising out of the 
use of Badger Meter Portal or Service by Customer, its Authorized Users or Authorized 
Consumers, including any liability for personal injury or death, failure to be able to use the 
Service or otherwise.  Customer agrees that neither it nor any Authorized Users or Authorized 
Consumers shall have any Claim against the Supplier of any kind with respect thereto, whether 
arising out of breach of contract, warranty, negligence, and tort or otherwise. 
 
(k) Dispute Resolution. Intentionally Omitted.  
 

(22) INJUNCTIVE RELIEF:  Notwithstanding the provisions of Section 21, to the extent permitted by 
law, Badger Meter shall have the right to pursue injunctive, declaratory or other relief by the state 
and federal courts sitting in Milwaukee, Wisconsin and waive any objection that they would 
otherwise have to venue in such courts. 
 
(23) NOTICES.  All notices shall be in writing and delivered to the other party by means of:  (a) 
personal delivery set forth below; (b) courier (signature required upon delivery); (c) recognized 
overnight courier, at the following address; (d) fax with proof of delivery; or (e) via electronic mail 
with proof of delivery:  Notices sent by email will be effective when sent and notices posted on 
Badger Meter’s Portal will be effective upon posting.  All notices must be provided in the English 
language. 
 

If to Badger Meter: 
Legal Department, Attn: Assistant General Counsel 
4545 W.  Brown Deer Road  
Milwaukee, WI 53223 
 
If to Customer: 
Office of the Purchasing Manager 
901 Texas St #B 
Denton, TX 76209 
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(24) SURVIVABILITY.  Any provision of this Agreement which by its nature should survive 
termination or expiration of this Agreement shall survive its expiration or termination. 
 
(25) LIMITATION OF CLAIMS.  No action arising under or in connection with this Agreement, 
regardless of the form, may be brought by Customer more than two (2) year after Customer becomes 
aware of or should reasonably have become aware of the occurrence of events giving rise to the 
Claim. 

 
(26) FORCE MAJEURE.  Neither party shall be liable to the other or any third party by reason of any 
failure or delay of its obligations under this Agreement where the delay or failure results from any 
cause beyond its reasonable control, including, but not limited to, acts of God, fires, storms, floods or 
other acts of nature, explosions, systemic electrical telecommunications or other utility failures, 
earthquakes, hurricanes, tornados, natural disasters, strikes, shortage of materials, work stoppage or 
other labor dispute, embargoes, riots, insurrections, acts of war or terrorism, or any action or restraint 
by court order or public or governmental authority (“Force Majeure Event”).  The party subject to 
the Force Majeure Event agrees to use commercially reasonable efforts to minimize the impact of the 
Force Majeure Event on the other party. Badger Meter shall immediately notify Customer 
Procurement Manager by telephone (to be confirmed in writing within five (5) calendar days of the 
inception of such occurrence) and describe at a reasonable level of detail the circumstances causing 
the non-performance or delay in performance. 
 
(27) AMENDMENT.  This Agreement may only be amended by a written document signed by both 
parties.  Badger Meter will not be bound by and specifically objects to any term, condition or other 
provision which is different from or in addition to the provisions of this Agreement (whether or not it 
would materially alter this Agreement) and which is submitted by Customer in any receipt, 
acceptance, confirmation, agreement, purchase order, correspondence or other documentation.  If the 
terms of this Agreement are not consistent with the terms contained in any policy, the terms 
contained in this Agreement will control, except that the Service Terms will control over this 
Agreement.   

 
 
(28)  ENTIRE AGREEMENT.  Intentionally Omitted.  
 
(29) ORIGINALS, COUNTERPARTS.  This Agreement may be executed in several counterparts, 
each of which shall be deemed an original and all of which together will be deemed to constitute one 
and the same document.  This Agreement may be executed and delivered by facsimile signature or 
portable document format (.pdf) by electronic mail. 
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IN WITNESS WHEREOF, the authorized representatives of the parties hereby bind the parties to this 
BEACON SaaS Managed Solution Master Agreement by signing below: 
 
BADGER METER, INC  
 
 
  
Signature Signature 
  
Printed Name Printed Name 
  
Title Title 
  
Date Date 
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Senior Director, Sales 
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EXHIBIT 1   
 

FEES 
 
1. Service Fees.  Customer agrees to pay the following Service Fees, as consideration for the right 

to access and use the Portal, Service and Documentation during the Term, as well as applicable 
Taxes.   

 
2. Invoicing. Invoicing will require a minimum $100 value and can result in smaller users pre-

purchasing for future consumption.  Undisputed payments are due within thirty (30) days of 
the receipt  of the invoice. 
 

3.  Interest and Costs.  Customer agrees that it will be responsible to pay Badger Meter for any 
collection expenses incurred by Badger Meter, including interest at the highest interest rate 
permitted by law, and reasonable attorneys’ fees and court costs incurred by Badger Meter in 
enforcing its rights under this Agreement. 

 
BEACON Monthly Endpoint Subscription Fee 
 
Hourly Data, Once Daily Call-in: $0.60 per endpoint per month. Service Unit Price will be 
held through 9/22/2029 and will increase by the percentage dictated by the Consumer Pricing 
Index for All Urban Consumers (not seasonally adjusted) as reported by the US Department of 
Labor using August 2024 as a base index of 314.796. 
 
Invoicing for monthly endpoint subscription fee starts at time of endpoint activation or 6 
months from date of shipment, whichever comes first. 
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EXHIBIT 2 
 

SERVICE LEVEL AGREEMENT 
 
This Service Level Agreement (“SLA”) will go into effect upon completion of Endpoint Provisioning, 
which is the point during meter installation when the endpoint is installed and verified to provide 
data to the BEACON SaaS Managed Solution.  
 
1. CUSTOMER SUPPORT. 

 
Service Levels.  Within one (1) hour after a request for Customer Support Services from 
Customer, Badger Meter will respond to such request in accordance with the 
procedures set forth below.  Customer may report the problem by phone, email or 
website provided by Badger Meter to Customer.  Badger Meter will use commercially 
reasonable efforts to meet the response and resolution times set forth below: 
 

Severity Level Response Time Resolution Time 
Level 1 – Service is 
unavailable 

one (1) hour six (6) hours 

Level 2 – certain 
interruptions but 
service is still available 

twenty-four (24) hours twenty-four (24) hours 

Level 3 – minor 
intermittent 
malfunction 

twenty-four (24) hours three (3) days 

Level 4 – suggestions 
for new features or 
enhancements to 
BEACON Portal and 
Service 

twenty-four (24) hours Evaluated, scheduled and 
prioritized for potential 
inclusion in upcoming 
releases. 
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2. BEACON PORTAL AND SERVICE AVAILABILITY PROMISE. 
 

Badger Meter will use commercially reasonable efforts to fulfill the following Service Promise: 
• BEACON Portal and Service Availability of 99% within each calendar month, excluding any 

Emergency Downtime, Scheduled Downtime, any unavailability of the Portal and Service due 
to any Force Majeure Event and any unavailability of the Portal and Service less than fifteen 
(15) minutes in duration following written notice thereof. 

Definitions 
 
“Availability” is the monthly uptime percentage with normal functionality of the Portal and the 
Service, calculated as described below. 
 
“Emergency Downtime” means any unavailability of the Portal or Service due to a temporary 
suspension by Badger Meter to perform maintenance to address any, urgent and unexpected issue 
with the Portal or Service.  
 
“Scheduled Downtime” means any unavailability of the Portal or Service due to scheduled 
maintenance.  Scheduled maintenance may occur between 10:00 p.m. on Saturday to 4:00 a.m. on 
Sunday (Pacific Time) every week.  Badger Meter shall have the right to change the scheduled 
maintenance times upon notice to Customer posted on the BEACON Portal. 
 
CALCULATION of BEACON Portal and Service Availability: 
 
Availability is measured by Badger Meter through standard monitoring software that tests the 
application availability at least every five (5) minutes and logs unavailability incidents (date and UTC 
time) for each monitored component.  
 
Availability is calculated as the percentage of uptime in the applicable calendar month, excluding 
scheduled downtime: 
 

1 −
𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇 𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈𝑈 𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀

𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇 𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀 𝑜𝑜𝑜𝑜 𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆 𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀ℎ − 𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇 𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀 𝑜𝑜𝑜𝑜 𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴 𝐷𝐷𝐷𝐷𝐷𝐷𝐷𝐷𝐷𝐷𝐷𝐷𝐷𝐷𝐷𝐷
 

 
Where: 

“Total Unavailability Minutes” is the cumulative unavailability time in minutes in the 
applicable month where the Portal and Service are not available due to unplanned outages or 
from systematic errors on the part of Badger Meter, 
 
“Total Minutes of Service Month” is the cumulative time in minutes in the month in question, 
calculated by taking the number of days in month x 24 hours/day x 60 minutes/hour, and 
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“Total Minutes of Approved Downtime” is the cumulative time in minutes in the applicable 
month where the Supplier applications are not available due to scheduled downtime ; other 
planned scheduled outages, or approved exclusion conditions as defined in this Agreement. 
 

In order to be included within the Total Unavailability Minutes:  (a) Customer shall notify Badger 
Meter, in writing,  via email(techsupport@badgermeter.com) of the unavailability of the Portal or the 
Service; (b) such unavailability shall be greater than fifteen (15) minutes in duration following Badger 
Meter’s receipt of such notice; and (c) Customer shall notify Badger Meter, in writing, via email 
within twenty-four (24) hours of such unavailability that it should be included within the Total 
Unavailability Minutes unless such unavailability is due to any Emergency Downtime, Scheduled 
Downtime, or any unavailability of the Services due to any Force Majeure Event. 
 
Service Credits 
 
If Badger Meter fails to meet the BEACON Portal and Service Availability Promise, the following 
Service Credits will be calculated as follows: 
 
Service Credit = Endpoint Service Units Consumed in the Month * (1 - Availability) rounded to the 
next whole number 
 
For example; 
Availability Service Credit (Service Units per 1,000 

Service Units consumed in the month) 
95% 50 
90% 100 
80% 200 
70% 300 
60% 400 
50% 500 
 
Service Credit will be added to Customer’s account in the form of pre-paid Service Units for the same 
endpoint type(s). 
 

Docusign Envelope ID: A2B9D753-13BE-47EC-8E8C-E250BD8A0539



 

BADGER METER 
BEACON SAAS MANAGED SOLUTION 

MASTER AGREEMENT 
 

 

©2020 Badger Meter, Inc.     Page 23 of 28 

3. MONTHLY BILLING DATA SERVICE PROMISE. 
 
Badger Meter will use commercially reasonable efforts to fulfill the following Service Promise: 
 

• The BEACON SaaS Managed Solution will successfully provide Monthly Billing Data for at 
least 98.5% of provisioned accounts at the time of billing request to the BEACON SaaS 
Managed Solution. 

 
Definitions 
 
“Managed Solution” is a system that consists of a network deployment using fixed network and/or 
cellular endpoints, where Badger Meter maintains the responsibility for managing the reading 
hardware and software for system operation over the Term of the Agreement. 
 
“Provisioned Accounts” are accounts with cellular or fixed network endpoints that are discovered by 
the network, fully able to communicate with the network, and completely entered correctly in the 
BEACON SaaS Managed Solution. 
 
 “Monthly Billing Data” is a valid meter reading obtained within three (3) days of the billing as 
performed through the BEACON SaaS Managed Solution to provisioned accounts. 
 
 
CALCULATION of Monthly Billing Data Service Promise for Provisioned Accounts: 
 
Monthly Billing Data success rate is calculated by the count of accounts in the billing cycle with meter 
read data within three (3) days (“Count of Billing Reads”) divided by the number of active and 
Provisioned Accounts in the billing cycle (“Count of Total Billing Cycle”).   

 

Cycle Billing Total of Count
Reads Billing of Count  

Where: 
“Count of Billing Reads” is the total number of accounts in the billing file with valid data that 
a billing quality reading is supplied for managed solution endpoints. 
 
“Count of Total Billing Cycle” is the total number of accounts with valid data in the billing file 
being processed for managed solution endpoints. 
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If Customer suspects that the Monthly Billing Data Service Promise has not been met for a particular 
Billing Cycle, (a) Customer shall notify Badger Meter, in writing,  within twenty-four (24) hours of 
the occurrence, via email (techsupport@badgermeter.com) of the Count of Billing Reads and Count of 
Total Billing Cycle of managed solution endpoints; (b) the specific time and date when the billing 
read file was generated. 

 
Service Credits 
If Badger Meter fails to meet the Monthly Billing Data Service Promise, Service Credits will be 
calculated as follows: 
 
Service Credit = Managed Solution Endpoint Service Units Consumed in the Month * (1 - Monthly 
Billing Data Success Rate) rounded to the next whole number 
 
For example; 
Monthly Billing Data Success Rate Service Credit (Service Units per 1,000 

Service Units consumed in the month) 
95% 50 
90% 100 
80% 200 
70% 300 
60% 400 
50% 500 
 
Service Credit will be added to Customer’s account in the form of pre-paid Service Units for the same 
endpoint type(s). 
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4. MISCELLANEOUS. 
 
Exclusions 
The BEACON Portal and Service Availability Promise and Monthly Billing Data Service Promise do 
not apply to any of the following performance issues, in addition to other exclusions herein: 
(i) Resulting  from any actions or inactions of Customer, its Authorized Users or Authorized 

Consumers in accordance with the restrictions and requirements of this Agreement; 
(ii) Resulting from Customer or its suppliers equipment, software, or other technology and/or 

Customer’s third party equipment, software, or other technology outside of Badger Meter’s 
control; 

(iii) Caused by failures, including, but not limited to, internet connectivity, port availability, 
firewall configuration, or cellular networks at Customer’s location; 

(iv) Resulting from Customer’s breach of any term or condition under  the Agreement; 
(v) Caused by unexpected or unintentional RF interference or signal obstruction caused by 

sources not present or not in use during endpoint installation; 
(vi) Caused by intentional RF interference or signal obstruction not present during endpoint 

installation, caused by third parties; 
(vii) Caused by Customer, an Authorized User’s or an Authorized Consumer’s misuse or abuse of 

the Portal or Service;  
(viii) During an event triggering a disaster recovery and for a twenty-four (24) hour period after the 

resumption of the Service following such an event to allow for the system to return to normal 
operating ranges; 

(ix) Arising from Badger Meter’s suspension or termination of Customer’s right to use the 
BEACON Managed Solution in accordance with the Agreement; 

(x) Arising from failure of Customer to follow Badger Meter’s published installation, operation 
and maintenance instructions and Clarifications from Badger Meter’s Preliminary Network 
Design; 

(xi) When outdoor temperatures either exceed or are below the endpoint operating temperature 
range as described in the applicable product data sheet. 

(xii) Accounts read using manual, touch read, handheld and mobile technology are not included as 
part of the Monthly Billing Data Service Promise, as these reading technologies are outside of 
Badger Meter’s control.  

 
In the event Badger Meter does not meet a Service Promise hereunder, Badger Meter will conduct a 
commercially reasonable root cause analysis of the Service promise failure.  If Badger Meter’s 
analysis is inconclusive, or if Badger Meter concludes that circumstances outside of Badger Meter’s 
control caused the Service promise failure, or if Badger Meter concludes that a failure falls under any 
other exclusions described hereunder, Customer will not be entitled to a Service Credit.  If Badger 
Meter’s analysis is conclusive and that circumstances within Badger Meter’s control caused the 
Service failure, Customer will be eligible to receive a Service Credit as described above. 
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EXCEPT AS EXPRESSLY PROVIDED IN THIS SLA, THE SERVICE CREDITS SPECIFIED IN THIS 
SLA WILL BE CUSTOMER’S SOLE AND EXCLUSIVE REMEDY FOR BADGER METER’S FAILURE 
TO MEET THE SERVICE PROMISE SPECIFIED IN THIS SLA. 
 
Badger Meter will report Service Promises and applicable Service Credits upon request and upon a 
commercially reasonable frequency.  Following each report, upon Customer request, the parties will 
discuss such performance and the extent to which any Service Credits either are appropriate or 
should be modified due to circumstances not captured by the reporting methodology.  
 
Upon agreement concerning the Service Credits due, such Service Credits will be applied against 
Badger Meter’s charges in the months following the month in which the credits were incurred. 
. 
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EXHIBIT 3 
 

BEACON SaaS MANAGED SOLUTION SECURITY POLICY 
 

1. BEACON SaaS Portal and Service Information Security Program.  Badger Meter maintains an 
information security program (including the adoption and enforcement of internal policies and 
procedures) designed to (a) support the BEACON SaaS Managed Solution, (b) identify 
reasonably foreseeable and internal risks to the BEACON Portal and Service security and 
unauthorized access to the Badger Meter Network, and (c) minimize security risks.  The 
BEACON Portal and Service information security program includes the following measures: 
 
1.1 Network Security.  The Badger Meter Network is electronically accessible to employees, 

and contractors necessary to provide the Portal and Service.  Badger Meter maintains access 
controls and policies to manage what access is allowed to the Badger Meter Network from 
each network connection and user, including the use of firewalls or functionally equivalent 
technology and authentication controls.  Badger Meter maintains corrective action and 
incident response plans to respond to potential security threats.  
 

1.2 Physical Security. 
1.2.1 Physical Access Controls.  Physical components of the Badger Meter Network are 

housed in nondescript facilities (the “Facilities”).  Physical barrier controls are used to 
prevent unauthorized entrance to the Facilities both at the perimeter and at building 
access points.  Passage through the physical barriers at the Facilities requires either 
electronic access control validation (e.g., card access systems, etc.) or validation by 
human security personnel (e.g., contract or in-house security guard service, 
receptionist, etc.).  Employees and contractors are assigned photo-ID badges that 
must be worn while the employees and contractors are at any of the Facilities.  
Visitors are required to sign in with designated personnel, must show appropriate 
identification, and are assigned a visitor ID badge that must be worn while the visitor 
is at any of the Facilities, and are continually escorted by authorized employees or 
contractors while visiting the Facilities.   

1.2.2 Limited Employee and Contractor Access.  Badger Meter provides access to the 
Facilities to those employees and contractors who have a legitimate business need for 
such access privileges.  When an employee or contractor no longer has a business 
need for access privileges, the access privileges are promptly revoked, even if the 
employee or contractor continues to be an employee of Badger Meter or its affiliates. 

1.2.3 Physical Security Protections.  All major access points (other than main entry doors) 
are maintained in a secured (locked) state.  Access points to the Facilities are 
monitored by video surveillance cameras designed to record all individuals accessing 
the Facilities.  All physical access to the Facilities by employees and contractors is 
logged and routinely audited. 

1.2.4 Pre-Employment Screening.  Badger Meter conducts criminal background checks, as 
permitted by applicable law, as part of pre-employment screening practices for 
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employees commensurate with the employee’s position and level of access to the 
Facilities.  Badger Meter will not permit an employee to have access to the non-public 
Customer Data or perform material aspects of the Service if such employee has failed 
to pass such background check. 
 

2. Continued Evaluation.  Badger Meter will conduct periodic reviews of the security of its Badger 
Meter Network and adequacy of its information security program as measured against industry 
security standards and its policies and procedures.  Badger Meter will continually evaluate the 
security of its Badger Meter Network and associated Service to determine whether additional or 
different security measures are required to respond to new security risks or findings generated 
by the periodic reviews. 
 

3. Customer Responsibilities.  System security is a shared responsibility between Badger Meter 
and Customer.  Customer shall assign a systems service administrator to be responsible for 
establishing access and usage policies.  Customer shall develop commercially reasonable policies 
and procedures to insure physical security, establishing account access approvals and 
procedures, conduct regular reviews of access rights, and provide security awareness training 
for staff using the Service.  The administrator shall also be responsible for policies and 
procedures related to Authorized Consumers access to their individual data resident on the 
Network. 

 
 
24549447_7.DOCX 032016 
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Badger Meter Terms and Conditions of Sale  
  

1. Definitions. “Buyer” means the party purchasing goods or services pursuant to these Terms and 
Conditions of Sale (“Terms and Conditions”). “Badger Meter” means Badger Meter, Inc., a Wisconsin 
corporation and all its subsidiaries. “Goods” means the Badger Meter goods, software, services, and 
advisory services sold or otherwise provided pursuant to these Terms and Conditions.  

  
2. Controlling Provisions.  
  

Generally. This negotiated document, along with the negotiated terms included in the associated 
documents, including the provisions in Badger Meter's quotation, proposal, price list, acknowledgment 
and invoice, and Badger Meter's Limited Warranties described in Section 12 (the "Agreement") 
constitutes an offer by Badger Meter to provide the Goods to Buyer. If this document is deemed an 
acceptance of a prior offer by Buyer, such acceptance is limited to the express terms contained in this 
Agreement. Buyer's acceptance of this offer is limited to the terms, covenants and conditions contained 
in this offer. Badger Meter hereby objects to and rejects any additional, different or varying terms 
proposed by Buyer, regardless of whether or when Buyer submitted its purchase order or such terms. 
Such proposal of additional, different or varying terms by Buyer shall not operate as a rejection of 
Badger Meter's offer, and Badger Meter's offer shall be deemed accepted without such additional, 
different or varying terms. Fulfillment of Buyer's order does not constitute acceptance of Buyer's terms 
and conditions and does not serve to modify this Agreement. THIS AGREEMENT AND ANY ASSOCIATED 
DOCUMENTS CONSTITUTES THE FINAL EXPRESSION OF THE AGREEMENT BETWEEN BADGER METER 
AND BUYER REGARDING THE GOODS AND IT IS A COMPLETE AND EXCLUSIVE STATEMENT OF THAT 
AGREEMENT. ANY TERMS, CONDITIONS, NEGOTIATIONS OR UNDERSTANDINGS WHICH ARE NOT 
CONTAINED IN THIS AGREEMENT SHALL HAVE NO FORCE OF EFFECT UNLESS MADE IN WRITING AND 
SIGNED BY BUYER AND AN AUTHORIZED OFFICER OF BADGER METER. Badger Meter's sales 
representatives do not have authority to change this Agreement. Badger Meter reserves the right to 
correct clerical errors in its documents. It is the express wish of the parties that this document and any 
related documents be drafted in English.  

  
Acceptance. Buyer shall be deemed to have made an unqualified acceptance of this offer and the 

Agreement on the earliest of the following to occur: (a) Badger Meter's receipt of a copy of this 
Agreement (or any document incorporating this Agreement) signed by Buyer, (b) Buyer's order of Goods 
after receiving notice of this Agreement, (c) Buyer's payment of any amounts due under this Agreement, 
(d) Buyer's delivery to Badger Meter of any material to be furnished by Buyer, (e) Badger Meter's 
delivery of the Goods following Buyer's order, (f) Buyer's failure to notify Badger Meter to the contrary 
within twenty business  (20) days of receipt of this Agreement, or (g) any other event constituting 
acceptance under applicable law.  

  
3. Storage. If the Goods are not shipped within fifteen (15) days after notification to Buyer that they 
are ready for shipping, for any reason beyond Badger Meter’s reasonable control, including without 
limitation Buyer’s failure to give shipping instructions, Badger Meter may store such Goods, at Buyer’s 
risk, in a warehouse or yard located on Badger Meter’s premises.  
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4. Prices. Intentionally Omitted.  
  
5. Taxes. All prices are exclusive of all sales, use, value added, customs and excise taxes, and any 
other taxes, duties, fees and charges of any kind imposed by any governmental authority in connection 
with this Agreement.  
 
6. Title and Risk of Loss. Intentionally Omitted.  
 
7. Payment Terms. Intentionally Omitted.  
 
8. Packaging. Badger Meter reserves the right to select the manner in which Goods are packaged. 
Special requirements for packing will be subject to extra charges.  
 
9. Delivery. Intentionally Omitted. 

  
10. Force Majeure. Badger Meter shall not be liable or responsible to Buyer, nor be deemed to have 
defaulted or breached this Agreement, for any failure or delay in fulfilling or performing any term of this 
Agreement when and to the extent such failure or delay is caused by or results from acts or 
circumstances beyond the reasonable control of Badger Meter including, without limitation, acts of God, 
terrorism, pandemic, global supply chain disruptions,  acts of Buyer, embargo or other governmental 
act, regulation or request, fire, accident, strike, slow-down, war, riot, delay in transportation, delayed 
delivery by suppliers, or inability to obtain necessary labor and materials. In the event of any such delay, 
the date of delivery shall be extended for a period equal to the time lost by reason of the delay. Badger 
Meter shall immediately notify the City of Denton Procurement Manager by telephone (to be confirmed 
in writing within five (5) calendar days of the inception of such occurrence) and describe at a reasonable 
level of detail the circumstances causing the non-performance or delay in performance. 

  
11. Orders; Changes and Cancellations. Buyer's orders or mutually agreed change orders shall be 
subject to all provisions of this Agreement, whether or not the order or change order so states. No order 
shall be binding upon Badger Meter until received and accepted by Badger Meter in its sole discretion. 
Minimum order value is $200 U.S.D. or EUR 200. Orders submitted to Badger Meter may not be 
cancelled or amended, or deliveries deferred, by Buyer except with Badger Meter's prior written 
consent, and then only upon such terms as shall be acceptable to Badger Meter on a product by product 
basis. In the event of cancellation of an order by Buyer, Buyer shall pay Badger Meter's reasonable costs 
and expenses, plus Badger Meter's usual rate of profit for similar work, and all cancellation charges 
imposed by Badger Meter's suppliers. Neither Buyer’s acceptance of this offer nor any conduct by 
Badger Meter (including but not limited to shipment of Goods) will oblige Badger Meter to sell to Buyer 
any quantity of Goods in excess of the quantity that Buyer has committed to purchase from Badger 
Meter at the time of such acceptance or conduct. Due to continuous efforts to improve and redesign of 
our products and technology solutions, Badger Meter reserves the right to provide our newest product 
solutions as an alternative to the quoted or ordered Goods, provided they are in conformance with the 
requirements of any agreed specifications and do not exceed the prices quoted.  

  
12. Limited Warranties.  

  
Generally. Unless otherwise agreed in a writing signed by an authorized officer of Badger Meter, 
provided by Badger Meter in a written product-specific warranty or online at 
http://www.badgermeter.com/Company/Legal/Warranty-Policy.htm, or passed through by Badger 
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Meter from the original equipment manufacturer, Badger Meter warrants the Goods (excluding 
services) supplied hereunder to be free from significant defects in material and workmanship under 
normal use and service for a period of 18 months from the date of shipment or 12 months from the 
date of installation, whichever period shall be shorter (“the Warranty Period”). This warranty applies 
only to the original purchaser of the Goods and does not apply to Goods that are the subject of 
negligence, accident, or damage by circumstances beyond Badger Meter’s control, or any improper 
operation, maintenance, storage, installation or use. This warranty does not apply to Goods or 
component parts that were not manufactured by Badger Meter and not covered by a Badger Meter or 
original equipment manufacturers written warranty, all of which are sold “AS IS” and without warranty 
by Badger Meter. This warranty applies only to covered defects that are discovered during the Warranty 
Period. Buyer's failure to provide Badger Meter with written notice of any alleged defect within ten (10) 
days after its discovery constitutes a waiver of the remedies specified herein. If Badger Meter receives 
timely notice, and if the Goods are proved to Badger Meter’s satisfaction to have a warranted defect, 
Badger Meter will, at its own discretion, expense and within a reasonable period of time, either (1) 
repair, correct or cure the warranted defect(s), or (2) replace the specific Goods at issue, or (3) give 
Buyer a refund of the price it paid for the Goods, prorated where appropriate to adjust for the value of 
any conforming Goods or services accepted and retained by Buyer. Any parts of Goods repaired or 
replaced under warranty are warranted only for the balance of the Warranty Period on the original part 
that was repaired or replaced. These remedies shall be Buyer’s exclusive remedies (and the sole and 
exclusive liability of Badger Meter) for any defects or deficiencies relating to or arising out of Goods sold 
or services performed. All repairs are made on a C.P.T. factory basis (pursuant to Incoterms). THE 
WARRANTIES IN THIS SECTION ARE THE ONLY WARRANTIES GIVEN WITH RESPECT TO GOODS SOLD 
OR OTHERWISE PROVIDED BY BADGER METER. BADGER METER EXPRESSLY DISCLAIMS ANY AND ALL 
OTHER REPRESENTATIONS AND WARRANTIES, EXPRESS, IMPLIED OR OTHERWISE, INCLUDING 
WITHOUT LIMITATION, WARRANTIES AS TO FITNESS FOR A PARTICULAR PURPOSE, 
MERCHANTABILITY, NON- INFRINGEMENT, AND ANY WARRANTIES ARISING FROM COURSE OF 
DEALING OR USAGE OF TRADE.  
  
Where Badger Meter provides recommendations to Buyer to address or mitigate issues identified by the 
Buyer, Buyer acknowledges that Badger Meter will not have access to the full operational aspects and 
attributes of the Buyer’s network. Badger Meter is not a certified consultant and does not provide 
consulting services unless specifically contracted. All Goods are selected by the Customer and Badger 
Meter’s recommendations do not constitute a requirement for purchase. Badger Meter does not 
warrant that its product recommendations are an adequate solution for any identified or unidentified 
Customer issues.  
  
Please note that Badger Meter’s warranties for Syrinix branded products do not cover failures, 
interruptions, and damages resulting directly or indirectly from Acts of God, war, terrorism, civil, 
disobedience, theft, extreme weather, floods, storms, lightning, tornado, hurricane, fire, combustion, 
explosion, landslip, volcano and earthquake, extreme temperature, external electrical irregularity 
including surge and failure, acoustic interference, and third party service provider interruptions.  
  
Buyer's Obligations. Buyer must satisfy the following obligations in order to be eligible for coverage by 
the applicable warranty. Prior to using or permitting use of the Goods, Buyer shall determine the 
suitability of the Goods for the intended use and Buyer assumes all risk and liability whatsoever in 
connection therewith. Buyer agrees that Badger Meter has no post–sale duty to warn Buyer or any other 
party about any matter or, if such duty exists, Badger Meter satisfies that duty by providing any required 
warnings only to Buyer. Buyer assumes all post–sale duty to warn its customers Buyer agrees to test and 
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evaluate Goods as soon as reasonably practical to ensure compliance with all specifications, quality 
requirements and other requirements of Buyer's application. Badger Meter does not guaranty the 
accuracy of information given and recommendations made as to suitability of Goods for Buyer's 
application or operating conditions. Nothing shall be construed to imply the nonexistence of any relevant 
patents or to constitute a permission, inducement or recommendation to practice any invention covered 
by any patent without authority from the patent owner  

13. Intellectual Property. No Intellectual Property (as defined below) is assigned to Buyer hereunder. 
Badger Meter shall own or continue to own all Intellectual Property used or created in the course of 
performing this Agreement. To the extent, if any, that any ownership interest in and to such Intellectual 
Property does not automatically vest in Badger Meter, and instead vests in Buyer, Buyer agrees to grant 
and assign and hereby does grant and assign to Badger Meter all right, title and interest that Buyer may 
have in and to such Intellectual Property. Buyer agrees not to reverse engineer any Goods purchased or 
provided hereunder. This includes the reverse engineering of software, source code, or other 
proprietary elements that Badger Meter provides to Buyer. "Intellectual Property" means patents and 
patent applications, inventions, developments and discoveries, whether or not patentable or 
copyrightable, trademarks, service marks, trade dress, copyrights, trade secrets, designs, drawings, 
specifications, database rights, rights in and to confidential information and know-how, and any rights 
analogous to the same anywhere in the world and existing at any time in the Goods or arising out of or 
relative to the design or manufacture of the Goods or the provision of services, and all other Intellectual 
Property and proprietary rights.  

  
Any use of Badger Meter's or its affiliates' or suppliers' trademarks in advertisements or promotion must 
be preapproved in writing by Badger Meter. Buyer agrees to take all steps which Badger Meter may 
from time to time consider to be necessary to perfect or protect Badger Meter's or its affiliates' or 
suppliers' rights in Badger Meter's Intellectual Property including, without limitation, executing all 
necessary assignments, declarations, and other documents requested by Badger Meter from time to 
time. Upon expiration or termination of this Agreement for any reason, Buyer shall take such steps and 
execute such documents as Badger Meter requests to cause Badger Meter or its affiliates or suppliers to 
own all rights in the Intellectual Property and to terminate any rights Buyer or its affiliates may have to 
use the Intellectual Property. Buyer shall inform Badger Meter promptly of any potential or actual 
infringement of any of Badger Meter's or its affiliates' or suppliers' Intellectual Property and shall 
provide all assistance and information required by Badger Meter, at Badger Meter's expense, in 
connection with any such infringement.  

  
For Syrinix branded products that require transmission of data, the Buyer agrees to the transmission of 
information relating to the product and product data during the installation, commissioning and 
operation of the product and to the analysis and provision of product data, including web-based, server 
based and bespoke communication and analytical methodologies, nationally and internationally. The 
Buyer shall own all product data provided from the product. Each and every Buyer and its consumers 
and/or employees hereby grants to Badger Meter a non-exclusive, irrevocable, transferable, royalty free 
license to store, analyze, copy, edit, record and otherwise use all product data for such purposes, 
including, without limitation, research, administration and commercial, as Syrinix, in its sole discretion, 
considers appropriate. This license shall survive the termination of this agreement, however arising, 
including, without limitation, termination due to Badger Meter’s default. To the extent applicable, any 
use of product data is also subject to the Google Maps/Google Earth Additional Terms of Service 
(including the Google Privacy Policy) (see https://maps.google.com/help/terms_maps.html).  
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14. Compliance with Laws. Buyer agrees to familiarize itself with and comply with all laws and 
regulations now or hereafter in effect and applicable to the purchase, transport, use, supply, storage, 
sale, offer for sale, lease and/or disposal of the Goods ("Laws") including, without limitation, to the 
extent applicable, the U.S. Foreign Corrupt Practices Act and all other anti-bribery laws, all U.S. anti-
boycott laws, and the U.S. Export Administration Act and all regulations thereunder.  
 
If Buyer or its affiliates, agents or representatives engages a freight forwarder or similar service provider, 
Buyer shall provide Badger Meter with copies of freight forwarder (or similar) records regarding Goods 
exports promptly upon request.  

  
Buyer shall promptly notify Badger Meter in writing if Buyer receives notice of or otherwise has reason to 
believe that a violation of any applicable trade laws has occurred or is likely to occur. Buyer assumes all 
risk with respect to compliance of Goods with applicable Laws (including without limitation all 
environmental laws in any jurisdiction).  

  
Buyer acknowledges that certain Goods may have restrictions on who can purchase, transport, use, 
supply, store, sell, offer for sale, lease and/or dispose of ("Actions") the Goods and on how and where 
such Actions may take place. Buyer agrees to be responsible for determining who may take such Actions 
and how and where such Actions may take place after Badger Meter's delivery hereunder, and further 
agrees to ensure that its customers comply with such requirements.  

  
By accepting this Agreement, Buyer confirms that:  

• Buyer understands that Goods provided by Badger Meter are subject to U.S. export control laws 
and regulations, including, without limitation, the International Traffic in Arms Regulation (ITAR) 
or the Export Administration Regulations;  

• Buyer will comply with all applicable U.S., EU, and UN laws and regulations and any other laws, 
regulations, or orders of similar effect enforced any other applicable jurisdiction whenever we 
export, re-export, or transfer Product(s) acquired from Badger Meter, insofar as it does not 
infringe any applicable anti-boycott rule, and acknowledges that the controlling laws and 
regulations may be amended from time to time;  

• Buyer acknowledges that U.S. law prohibits the sale, transfer, export, re-export, or participation 
in any export transaction involving Badger Meter’s Goods with individuals or companies listed in 
the United Nations Financial Sanctions List, Consolidated List of Persons, Groups, and Entities 
Subject to EU Financial Sanctions, U.S. Department of Commerce’s Denied Persons List, Entity 
List, or Unverified List; the U.S. Department of State Nonproliferation Sanctions, AECA Debarred 
List; U.S.  Department of Treasury’s Specially Designated Nationals, Foreign Sanctions Evaders 
List, Sectoral Sanctions Identifications (SSI) List, Palestinian Legislative Council (PLC) List, The List 
of Foreign Financial Institutions Subject to Part 561 List, and Blocked Persons Lists; and any 
additional lists added by the U.S. Government. Buyer will not transfer, export, or re-export, 
directly or indirectly to any party identified on a restricted party list published by the U.S. 
government, European Union, or any other government, or to any party otherwise prohibited 
under any applicable law from receiving Badger Meter Goods;  

• Buyer will not use, sell, transfer, export or re-export Badger Meter Goods for use in any activity 
related to the development, production, use, stockpiling, maintenance, or proliferation of 
weapons of mass destruction, including, without limitation, uses related to nuclear, chemical or 
biological weapons (i.e. the nuclear, chemical or biological materials/substances themselves 
could be used in weapons and/or the weapon delivery systems for those materials/substances) 
(“Weapons”), and that Buyer will not transfer, divert, export, or re-export, directly or indirectly, 
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Goods, including any products developed or manufactured using Badger Meter’s Goods, to any 
party engaged in any such activity. nor use such Goods in any facilities that are engaged in 
activities related to such Weapons. This restriction also includes, but is not limited to:  

o nuclear explosive activities, safeguarded and unsafeguarded nuclear activities 
o rocket systems or unmanned air vehicles 
o maritime nuclear propulsion;  

• If Buyer is subsequently engaged in the use, development, production, transfer, export or re-
export of any Badger Meter Goods, Buyer acknowledges that it may be subject to and 
responsible for the export licensing requirements of the U.S. government or any other 
government;  

• Buyer acknowledges that it may receive Goods from Badger Meter exported under a written 
authorization from the U.S. government or any other government and acknowledge that it may 
be subject to and responsible for conditions subject to this written authorization and/or be 
subject to and responsible for the re-export licensing requirements applicable to the U.S. 
government’s or any other government’s written authorization;  

• Buyer will comply with all applicable laws and regulations whenever Buyer transfers, exports, or 
re- export Goods obtained from Badger Meter, and Buyer acknowledges that the controlling laws 
and regulations may be amended from time to time; and  

• Buyer will provide Badger Meter with information regarding end-user, end-use, and country of 
ultimate destination if purchasing Badger Meter Goods for anything other than stock inventory.  

  
Buyer acknowledges that Badger Meter shall file all export formalities related to all export sales from 
the U.S. including exports where Buyer designates the freight forwarder, unless Buyer is otherwise 
instructed or notified by Badger Meter in writing from the Global Logistics Department. Export 
formalities include, but are not limited to, preparing and filing the electronic export information (“EEI”), 
and obtaining any necessary export licenses. Badger Meter shall ensure the goods are properly 
documented, cleared for export, and meet all requirements for lawful exportation. Buyer, or their 
freight forwarder, shall provide any necessary information or documentation requested by Badger 
Meter to facilitate the export process, including, but not limited to, supplying the export EEI 
information, the onboard billing of lading/airway bill and notification of any split shipments, destination, 
consignee or ultimate consignee changes.  
   
Buyer acknowledges the export transactions from the U.S. that are routed export transactions  
(RET) as defined in the U.S. Export Administration Regulations, 15 C.F.R. § 772.1 and the Federal  
Trade Regulations, 15 C.F.R. § 30.1(c) will only be transacted under EXW Badger Meter’s Facility  
U.S. (Incoterms 2020). Buyer, as the foreign party, shall be considered the Foreign Principal Party in 
Interest (“FPPI”) for these transactions, and as the FPPI authorizes their U.S. agent to facilitate the 
export of items from the U.S. on the Buyer’s behalf and prepare and file the EEI. Buyer shall comply with 
15 C.F.R. § 30.3(e)(2) and 758.1(h)(1)(i) by supplying their U.S. agent with a power of attorney or other 
form of written authorization and shall provide a copy to Badger Meter at time the order is placed. 
Buyer shall also instruct their U.S. agent to provide Badger Meter a copy of the EEI transaction and the 
onboard bill of lading/airwaybill. Badger Meter will provide all EEI data elements to Buyer’s U.S. agent 
as required under 15 C.F.R. § 30.3(e)(1) to complete the EEI filing.  

   
15. Customer Validation. Badger Meter reserves the right to determine OEM qualifications of any 
and all buyers to request end customer invoicing in situations where project pricing may have been 
granted by the factory. Badger Meter reserves the right to determine market definition of any and all 
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buyers and to employ third-party sources, including SIC codes, and/or information about the 
application or products purchased to determine market definition.  

  
16. Nuclear Disclaimer. The Goods are not intended for use in connection with any nuclear facility or 
activity unless covered by a specific quotation where the conditions of such usage will be detailed. If the 
Goods are used in a nuclear facility or activity without a supporting quotation, Badger Meter disclaims 
all liability for any damage, injury or contamination The foregoing shall not be deemed to imply or 
impose liability on Badger Meter where the Goods are used in a nuclear facility or activity with a 
supporting quotation; all limitations and exclusions in this Agreement and in Badger Meter's Limited 
Warranty shall apply. 

  
17. Limitation of Liability.  

  
This limitation applies only to the Goods.  

Cap on Liability. Badger Meter’s aggregate liability in any and all claims and causes of action 
arising under, out of or in relation to this Agreement, its negotiation, performance, breach or 
termination (collectively “Causes of Action”) shall not exceed the total amount paid by Buyer to Badger 
Meter under this Agreement, whether the Causes of Action are in tort including, without limitation, 
negligence or strict liability, in contract, under statute or otherwise.  

  
Limitation and Exclusion of Damages. AS A SEPARATE AND INDEPENDENT LIMITATION ON 

LIABILITY, BADGER METER’S LIABILITY SHALL BE LIMITED TO DIRECT DAMAGES. BADGER METER  
SHALL NOT BE LIABLE FOR: (I) ANY CONSEQUENTIAL, INDIRECT, INCIDENTAL, SPECIAL, EXEMPLARY,  
OR PUNITIVE DAMAGES, DIRECT OR INDIRECT LOST PROFITS OR REVENUES OR DIMINUTION IN  
VALUE, SHUTDOWN OR SLOWDOWN COSTS, OR LOSSES RELATING TO COLLATERAL CONTRACTS,  
ARISING OUT OF OR RELATING TO ANY BREACH OF THIS AGREEMENT, WHETHER OR NOT THE  
POSSIBILITY OF SUCH DAMAGES HAS BEEN DISCLOSED IN ADVANCE BY BUYER OR COULD HAVE BEEN  
REASONABLY FORESEEN, REGARDLESS OF THE LEGAL OR EQUITABLE THEORY (CONTRACT, TORT OR  
OTHERWISE) UPON WHICH THE CLAIM IS BASED, AND NOTWITHSTANDING THE FAILURE OF ANY  
AGREED OR OTHER REMEDY OF ITS ESSENTIAL PURPOSE; (II) ANY IN/OUT COSTS; (III) ANY MANUAL  
METER READING COSTS AND EXPENSES NOR (IV) ANY COSTS AND EXPENSES TO REMOVE PRODUCT  
FOR WARRANTY ANALYSIS, OR RE-INSTALLATION COSTS AND EXPENSES; “IN/OUT COSTS” MEANS  
ANY COSTS OR EXPENSES INCURRED BY BUYER IN TRANSPORTING GOOD BETWEEN ITS WAREHOUSE 
AND ITS END USER’S PREMISES. “END USER” MEANS ANY END USER OF THE WATER OR GAS THAT 
PAYS BUYER FOR THE CONSUMPTION OF WATER OR GAS, AS APPLICABLE.  

  
Limitations Unconditional. The limitations on liability set forth in this Agreement are 

fundamental inducements to Badger Meter entering into this Agreement. They apply unconditionally 
and in all respects. They are to be interpreted broadly so as to give Badger Meter the maximum 
protection permitted under law.  

  
Limit on Actions. To the maximum extent permitted by law, no Cause of Action may be 

instituted by Buyer against Badger Meter more than twenty four  (24) months after the Cause of Action 
first arose. In the calculation of any damages in any Cause of Action, no damages incurred more than  
twenty four (24) months prior to the filing of the Cause of Action shall be recoverable.  
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18. Indemnification. To the extent allowed by applicable law and without waiving any applicable 
immunity, Buyer releases and agrees to defend, indemnify and hold harmless Badger Meter its 
shareholders, directors, officers, employees, agents, affiliates, successors, assigns and customers from 
and against all claims, liabilities, actions, causes of action, fines, penalties, judgments, demands, 
damages, losses, costs and expenses, including without limitation attorneys' fees and costs, and 
including damages arising from personal injury or death, in law or in equity, of every kind and nature 
whatsoever (collectively, “Losses”), arising out of (a) Buyer’s or its End User's use of the Goods, (b) 
breach of this Agreement by Buyer, (c) Buyer's or its End User's products, materials, performance, 
designs, approvals or instructions, (d) infringement of third party proprietary rights, except to the extent 
such Losses arise out of a breach of this Agreement by Badger Meter, (e) any violation of Buyer of any 
law, rule or regulation, (f) any gross negligence or willful misconduct of Buyer, or (g) any modifications 
or changes made to the Goods by or on behalf of any person at the direction of Buyer other than Seller 
or its Representatives, if the infringement would have been avoided without such modification or 
change. Prior to settling any claims, Buyer will give Badger Meter an opportunity to participate in the 
defense and/or settlement of such claim. Buyer shall not settle any claim without Badger Meter's 
written consent. In the event of any recall affecting Goods, Badger Meter shall have the right to control 
the recall process and Buyer shall fully cooperate with Badger Meter in connection with the recall.  

  
19. Confidentiality.  

  
Generally. Buyer acknowledges that all Badger Meter Confidential Information (as defined 

below) which may be disclosed to it by Badger Meter or its affiliates or suppliers shall at all times, during 
and after expiration or termination of this Agreement for any reason, remain Badger Meter's exclusive 
property, and Buyer shall not acquire any proprietary interest whatsoever therein. Buyer shall (and shall 
cause its employees and contractors to) keep all Badger Meter Confidential Information strictly 
confidential and shall not disclose it to any third party or use it, except to the extent reasonably required 
to perform this Agreement or as required under applicable law, court order or regulation. As used 
herein “Badger Meter Confidential Information” means any and all non-public information of Badger 
Meter, including without limitation the terms of this Agreement, and all non-public data, specifications, 
equipment and product information, prototypes, drawings, technical information, engineering drawings, 
forecasts, sales data, “know-how”, designs, computer programs, processes, inventions, current and 
future (unreleased) products and technology, and confidential business information such as cost data, 
profit margins, sales strategies, supplier information, procurement requirements, employee 
information, customer preference or needs, customer data and employee capabilities which are not 
available to the public, unpublished U.S. and foreign patent applications, invention disclosure forms, all 
technical information about products or services, pricing information, marketing and marketing plans, 
Goods performance, Goods architecture and design, other business and financial information, software, 
third party information Badger Meter is required to keep confidential, any materials derived from or 
based upon Badger Meter Confidential Information, and all trade secrets. Badger Meter Confidential 
Information may be transmitted orally, in writing, electronically or otherwise observed by Buyer. 
Notwithstanding the foregoing, “Badger Meter Confidential Information” shall not include: (i) any 
information that is in the public domain other than due to Buyer’s breach of this Agreement; or (ii) any 
information Buyer can demonstrate by documentary evidence was in the possession of the Buyer 
without restriction prior to disclosure by Badger Meter. Upon expiration or termination of this 
Agreement for any reason, and otherwise upon Badger Meter’s request, Buyer shall, within fifteen (15) 
days surrender to Badger Meter all plans, drawings, specifications, sketches, literature, samples, 
documents and other tangible objects and copies thereof relating to Badger Meter Confidential 
Information and all of Badger Meter's or its affiliates' or suppliers' property. Nothing in this Agreement 
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shall be construed to limit or negate the common or statutory law of torts or trade secrets where it 
provides Badger Meter, its affiliates or suppliers with broader protection than that provided herein. 
Badger Meter acknowledges that the City of Denton must strictly comply with the Public Information 
Act, Chapter 552, Texas Government Code in responding to any request for public information related to 
this Agreement. This obligation supersedes any conflicting provisions of this Agreement. All material 
submitted by Badger Meter to the City of Denton shall become property of the City upon receipt. Any 
portions of such material claimed by Badger Meter to be proprietary must be clearly marked as such. 
Determination of the public nature of the material is subject to the Texas Public Information Act, chapter 
552, and Texas Government Code.   

  
Engineering Data. All engineering data, design information and engineering and shop drawings 

used in the completion of Buyer's order are and shall remain Badger Meter's property. Buyer shall not 
copy, distribute or communicate to any third party such data without Badger Meter's prior written 
permission. However, Buyer shall distribute appropriate product data regarding operation, safety and 
maintenance to the end user.  

 
Personal Information Safeguards This Section will apply unless superseded by a prior 

agreement. Under this Agreement, Badger Meter will not receive, or have access to, use or store 
Personal Information (as defined below), unless otherwise notified by Buyer with written notice that 
such information is pertinent to the transaction. If however, Badger Meter receives, or has access to, 
uses or stores Personal Information under this Agreement, then this will apply (in addition to Section 18 
[Confidentiality]).  

  
“Data Protection Law” means: (a) the Directive 95/46/EC of the European Parliament and of the 

Council of 24 October 1995 (as updated); (b) any other applicable data privacy legislation or regulation; 
and (c) Badger Meter’s privacy policy (available here.)  

  

“Personal Information” means any information relating to an identified natural person or a  
directly or indirectly identifiable natural person.  

  
To the extent Badger Meter receives, or has access to, uses or stores Personal Information 

under this Agreement, Badger Meter will:  
 

immediately notify Buyer;  
  

implement and maintain administrative, physical, and technical safeguards 
(“Safeguards”) that meet or exceed relevant industry standards and that protect the 
security and privacy of Personal Information. Badger Meter will not permit access to 
Personal Information except to those who need to know it in order to perform under 
this Agreement, and will ensure that any third party accessing Personal Information 
protect it with Safeguards at least as strong as Badger Meter’s Safeguards;  

  
upon Buyer’s instruction and in accordance with Badger Meter’s electric record retention 
policy, delete such Personal Information immediately or return it to Buyer in a secure 
manner and delete all remaining copies of Personal Information after such return and 
provide documentation of the deletion to Buyer;  
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not use the Personal Information for any other purpose than compliance with its’ 
obligations under this Agreement; and  

  
if Badger Meter has reason to believe that Personal Information is reasonably likely to 
have been accessed for an unauthorized purpose or by unauthorized persons (a 
“Breach”): (a) promptly notify Buyer (b) reasonably assist Buyer in investigating and 
remedying any Incident and any related inquiry or claim; and (c) provide Buyer with 
reasonable assurance that Badger Meter has corrected all circumstances under Badger 
Meter’s control that led to the Incident.  

  
20. Returns. No Goods may be returned for credit or repair without a Returned Material 
Authorization (RMA) issued by Badger Meter. Badger Meter reserves the right to reject return if Buyer 
does not get prior authorization and RMA. Authorized return shipments must be returned  in good 
condition to Badger Meter’s designated receiving point, must be accompanied by a packing slip, including 
Badger Meter’s RMA number NO RETURNS ACCEPTED WITHOUT PRIOR BADGER METER AUTHORIZATION 
EVIDENCED BY A VISIBLE RMA NUMBER ON THE OUTSIDE OF THE PACKAGE. If returned Goods are 
severely damaged in shipping, based on poor packing, they may not be eligible for credit. 
Correspondence concerning all returned Goods must be addressed to the appropriate Badger Meter 
office and party. Only in the event of issues caused solely by the Buyer, Badger Meter reserves the right 
to deduct an adequate service charge to cover all inspection, testing and handling from any credit, plus 
freight, insurance, packing, import and export costs. Unused or uninstalled product returns received prior 
to 90 days after invoice date are eligible to be credited back to the customer with Badger Meter 
approval. Only current versions of other products are eligible to be credited back to the customer. 
Badger Meter reserves the right to charge a restocking fee.  

  
21. Assignment. This Agreement may not be assigned by either party without the written consent  
of the other (which consent shall not be unreasonably withheld). However, consent will not be required 
for internal transfers and assignments of Badger Meter, its subsidiaries or affiliates as part of a 
consolidation, merger or any other form of corporate reorganization. Badger Meter shall promptly notify 
Buyer in writing of any assignment.  

 
22. Governing Law and Dispute Resolution. Intentionally Omitted.  
 
23. Severability. If any term or provision of this Agreement is invalid, illegal or unenforceable in any 
jurisdiction, such invalidity, illegality or unenforceability shall not affect any other term or provision of 
this Agreement or invalidate or render unenforceable such term or provision in any other jurisdiction.  
  
24. Non-Waiver. Failure or delay of Badger Meter to exercise a right or power under this Agreement 
shall not operate as a waiver thereof, nor shall any single or partial exercise of a right or power preclude 
any other future exercise thereof.  
  
25. Government Contracts. If the provision of Goods by Badger Meter under accepted orders is 
subject to mandatory provisions of U.S. law concerning contracts or subcontracts with or for the benefit 
of the U.S. or any state or other national government, Buyer shall so notify Badger Meter in advance of 
order acceptance specifying the mandatory provisions of U.S, state or other national government law 
which apply.  
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26. Cumulative Remedies. Badger Meter’s rights and remedies under the Agreement subject to any 
associated documents are cumulative and in addition to all other rights and remedies available to Badger 
Meter at law or in equity.  
  
27. Relationship of Parties. Buyer and Badger Meter are independent contractors, and nothing 
herein shall be construed to create a partnership, joint venture, agency or employment relationship 
Neither party has nor will have any power to bind the other, or to assume or create any obligation or 
responsibility, express or implied, on behalf of the other party.  
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