
ORDINANCE NO. ____________ 

AN ORDINANCE OF THE CITY OF DENTON, A TEXAS HOME-RULE 
MUNICIPAL CORPORATION (“DENTON”) PROVIDING FOR, AUTHORIZING, 
AND APPROVING THE EXECUTION BY THE CITY MANAGER OF THE POWER 
PURCHASE AGREEMENT  (“PPA”) BETWEEN DENTON AND TIDWELL PRAIRIE IIA, 
LLC (“TIDWELL PRAIRIE”); AUTHORIZING THE ACCEPTANCE AND 
APPROVAL BY THE CITY MANAGER OF THE LETTER OF CREDIT OR 
OTHER CREDIT SUPPORT ISSUED ON BEHALF OF TIDWELL PRAIRIE FURTHER 
SECURING THE OBLIGATIONS OF TIDWELL PRAIRIE TO DENTON FOR THE 
BENEFIT OF DENTON; APPROVING THE EXECUTION OF SUCH OTHER AND 
FURTHER RELATED DOCUMENTS DEEMED NECESSARY TO EFFECTUATE THE 
TRANSACTIONS ALLOWED UNDER THIS AGREEMENT BY THE CITY 
MANAGER, WHICH ARE INCIDENT TO OR RELATED TO THE PPA; FINDING THAT  
THE PURCHASE OF CAPACITY AND ENERGY MADE BY DENTON UNDER THE 
TERMS OF THE PPA ARE IN THE PUBLIC WELFARE; AUTHORIZING 
THE EXPENDITURE OF FUNDS; DETERMINING THAT SPECIFIC 
INFORMATION CONTAINED IN DOCUMENTS INVOLVED IN THIS 
TRANSACTION PERTAIN TO A “COMPETITIVE ELECTRIC MATTER” AS SET 
FORTH UNDER THE PROVISIONS OF §551.086 AND §552.133 OF THE TEXAS 
GOVERNMENT CODE, AS AMENDED; ALLOWING THE PUBLIC TO INSPECT 
AND REPRODUCE THE PPA AS REDACTED; AND PROVIDING AN EFFECTIVE DATE.

WHEREAS, Denton is a home-rule city and a Texas municipal corporation governed 
by the constitution and laws of the State of Texas (“State”); and 

WHEREAS, in accordance with the provisions of §551.086 of the Texas 
Government Code, after due notice of the public meeting was provided as required by law, 
the PPA between Denton and Tidwell Prairie (hereafter the “Transaction”) was submitted for 
final consideration of the Denton Public Utilities Board on September 29, 2025; a majority of 
the Public Utilities Board (“PUB”), a “Public Power Utility Governing Body” as defined by 
State law, convened in open and closed meetings as permitted by law, and discussed, 
considered, and deliberated the Transaction; and 

WHEREAS, in accordance with the provisions of §551.086 of the Texas 
Government Code, after due public notice being given, the City Council of Denton (the 
“City Council”), a “Public Power Utility Governing Body” as defined by State law, 
convened in open and closed meeting as permitted by law, and discussed, considered, and 
deliberated the Transaction, the subject of this ordinance, in closed and open meeting of the 
City Council on September 30, 2025, after receiving a legal opinion of counsel that the 
Transaction is a proper item for consideration in its open and closed meeting, which item 
involves competitive electric matters, including business and commercial information, which 
if disclosed, would give advantage to its competitors or prospective competitor; and  

WHEREAS,  the City Council has further determined and finds that several of 
those documents to be entered into by and between Denton and Tidwell Prairie namely the 
PPA, and all other documents which are related thereto as from time to time may be executed by 
Denton and/or 



Tidwell Prairie, in connection therewith; should be excepted from public disclosure, as permitted 
by the provisions of §552.133 of the Texas Government Code, as documents that are reasonably 
related to a competitive electric matter, the disclosure of which documents would provide an 
advantage to the competitors or prospective competitors of Denton Municipal Electric (“DME”); 
and  

WHEREAS, the City Council has further determined that it is in the public interest that it 
should exercise its right under Texas Government Code to lawfully safeguard and keep certain of 
these documents in the preceding paragraph sealed, as they are competitive documents which 
contain competitive electric and financial information; and  

WHEREAS, the City Council finds that there is no divestiture, sale or other disposition of 
the property of any utility of Denton, and therefore that no public election is required pursuant to 
the Charter of Denton; and  

WHEREAS, the City Council finds that said Transaction involves DME purchasing from 
Tidwell Prairie, replacement power and energy requirements for a contractual term of ten years 
from the Project’s Commercial Operation Date, as provided in the said PPA; and that such 
Transaction involves Denton’s acquisition of dispatchable energy from Tidwell Prairie, and 

WHEREAS, the City Council finds and concludes that a diversified portfolio is prudent 
considering the ever-changing present circumstances; and that Denton, through its electric utility, 
DME provides 100% renewable energy to meet the demands of the customers of DME; and  

WHEREAS, the City Council finds that the Transaction provided by this ordinance, will 
not impair the ability of Denton to comply with the provision of any of its utility revenue bonds, 
as amended, which ae issued and outstanding; and  

WHEREAS, Denton desires to enter into such other arrangements in support of the PPA 
with Tidwell Prairie, which are incident and related to the said PPA, and to take such additional 
actions as the City Manager or their designee, shall determine to be necessary and advisable to 
consummate and effectuate the matters set forth herein; and 

WHEREAS, the City Manager, or a designated employee, has received, reviewed, and 
recommended that the herein described proposals are the most advantageous to the City 
considering the relative importance of price and the other evaluation factors included in the request 
for proposals; and 

WHEREAS, this procurement was undertaken as part of the City’s governmental function; 
and 

WHEREAS, the City Council has provided in the City Budget for the appropriation of 
funds to be used for the purchase of the materials, equipment, supplies, or services approved and 
accepted herein; NOW, THEREFORE, 

THE COUNCIL OF THE CITY OF DENTON HEREBY ORDAINS 



SECTION 1. The recitations contained in the above preamble are incorporate herewith and 
are considered to be a part of this ordinance. 

SECTION 2. The City Council, hereby approves and authorizes the City Manager and City 
Secretary, to execute and attest respectively, the PPA, by and between Denton and Tidwell Prairie, 
under the terms and condition set forth in the PPA, attendant with all Exhibits attached thereto, and 
made part hereof, with such ancillary instruments, changes and additions which are in substantial 
compliance with said PPA as the City Manager, or their designee may approve, and to consummate 
the execution and delivery thereof on behalf of Denton by or at the direction of the City Manager, 
or their designee.  

SECTION 3. The City Council, as further security for Tidwell Prairie’s performance of this 
Transaction, hereby approves and authorizes the City Manager and the City Secretary, and their 
respective designees, to approve and accept the irrevocable non-transferable standby Letter(s) of 
Credit furnished to Denton by Tidwell Prairie, in accordance with the PPA, said Letter(s) being 
drawn upon a commercial bank within the United States, on behalf of Denton, as additional credit 
protection, under the terms and conditions being contained in substantially the form as set forth in 
said agreements, with such amendments, changes and additions as the City Manager, or their 
designee may approve, and approval and acceptance thereof on behalf of Denton by or at the 
direction of the City Manager, or their designee, shall constitute such approval. 

SECTION 4. The City Council, hereby approves and authorizes the City Manager and City 
Secretary, and their respective designees, to execute and attest respectively, all other documents 
which are incident and related to the PPA referenced herein, and to take such additional actions as 
the City Manager, or their designee, shall determine to be necessary and advisable to effectuate the 
matters set forth above. 

SECTION 5. The City Council, the Mayor, the City Manager, the City Attorney, or their 
designees, and each of them individually hereby is, authorized and empowered to perform all such 
acts and obligations as required with respect to the PPA described herein. 

SECTION 6. The Mayor, the City Manager, the City Attorney or their designees, and each 
of them individually hereby is, authorized, empowered and directed to negotiate, deliver and 
perform all such acts and things and to sign all such document, certificates, contract, assignments, 
licenses, leases, agreements, directions, instruments and statements, each together with such 
amendment, changes and addition thereto as Mayor, the City Manager, the City Attorney or their 
respective designees shall determine to be necessary or advisable to effectuate the matters set forth 
herein, any such determination to be conclusively evidenced by the taking or causing to be taken 
of such action or the execution and delivery of any such document, certificate, agreement, license, 
lease, direction, instrument or statement by the Mayor, the City Manager, the City Attorney or their 
designee. 

SECTION 7. All prior action taken by the Mayor, the City Manager, the City Attorney, or 
their designees in furtherance of the foregoing matters are hereby ratified, confirmed, approved 
and authorized in all respects as of the dates and times such actions were taken. 



SECTION 8. Immediately following the execution and deliver of the documents described 
as the PPA and all Guaranties and Letter(s) of Credit which are incident to such PPA, as provide 
in this ordinance, the City Secretary is hereby directed to seal and maintain said documents in their 
custody and control, as documents excepted from public disclosure under the provision of 
§552.133 of the Texas Government Code (the “Public Power Exception”); unless otherwise
lawfully ordered to disclose such documents.

SECTION 9. This ordinance shall be open for public inspection. However, all Exhibits and 
Attachments which are appended to this ordinance, including without limitation, the Power 
Purchase Agreement, and all Guaranties and Letter(s) of Credit incident to such PPA, shall not be 
produced for public inspection, but shall be sealed, as provided for in Section 8 above.  

SECTION 10. The expenditure of funds as provided for in this ordinance is hereby 
authorized. 

SECTION 11. This ordinance shall become effective immediately upon its passage and 
approval.  

The motion to approve this ordinance was made by __________________________ and 
seconded by _________________________________. This ordinance was passed and approved 
by the following vote [___ - ___]:  

Aye    Nay    Abstain        Absent 

Mayor Gerard Hudspeth: ______           ______  ______    ______ 

Vicki Byrd, District 1:   ______      ______          ______     ______ 

Brian Beck, District 2:   ______      ______          ______    ______ 

Suzi Rumohr, District 3: ______      ______          ______     ______ 

Joe Holland, District 4: ______      ______          ______    ______ 

Brandon Chase McGee, At Large Place 5:  ______      ______          ______     ______ 

Jill Jester, At Large Place 6:   ______      ______          ______     ______ 

PASSED AND APPROVED this the _________ day of ___________________, 2025. 

__________________________________ 
GERARD HUDSPETH, MAYOR 



ATTEST: 
INGRID REX, INTERIM CITY SECRETARY 

BY: __________________________________ 

APPROVED AS TO LEGAL FORM: 
MACK REINWAND, CITY ATTORNEY 

BY: _________________________________ 
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2.1.8 Words importing the singular include the plural and vice versa and the 
masculine, feminine and neuter genders include all genders. 

2.1.9 The words “hereof”, “herein”, and “hereunder” and words of similar import 
shall refer to this Agreement as a whole and not to any particular provision of this Agreement. 

2.1.10 A reference to a document or agreement, including this Agreement means 
such document, agreement or this Agreement including any amendment or supplement to, or 
replacement, novation or modification of such document, agreement, or this Agreement, but 
disregarding any amendment, supplement, replacement, novation or modification made in breach 
of such document, agreement or this Agreement. 

2.1.11 A reference to a Person includes that Person’s successors and permitted 
assigns. 

2.1.12 A reference to “days” or “calendar days” shall mean “calendar days,” save 
to the extent otherwise defined herein. 

2.1.13 In the event of a conflict, a mathematical formula or other precise 
description of a concept or a term shall prevail over words providing a more general description 
of a concept or a term. 

2.1.14 References to any amount of money shall mean a reference to the amount 
in United States Dollars. 

2.1.15 Words, phrases or expressions not otherwise defined herein that (a) have a 
generally accepted meaning in Good Utility Practices shall have such meaning in this Agreement 
or (b) do not have well known and generally accepted meaning in Good Utility Practices but that 
have well known and generally accepted technical or trade meanings, shall have such recognized 
meanings. 

2.2 Definitions. Unless defined elsewhere herein, capitalized terms used in this 
Agreement will have the following scope and meaning: 

“AAA” has the meaning set forth in Section 12.3.1. 

“AC” means alternating current. 

“Accepted Compliance Action Costs” has the meaning set forth in Section 8.8.1(b). 

“Actual Availability” has the meaning set forth in Exhibit C. 

“Actual Energy Capacity” means the rated amount of Energy (expressed in MWh) that the Facility 
can store, determined in accordance with Exhibit B, as the same may be adjusted from time to time 
pursuant to Exhibit B. 

“Actual Power Capacity” means the total capacity (in MW) of the Facility determined in 
accordance with Exhibit B, as the same may be adjusted from time to time pursuant to Exhibit B.  
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“Future Products” means, as of any applicable date in the Delivery Term, any future Products for 
which the Facility is not or was not qualified to provide as of or preceding such date. 

“Gains” means, with respect to a non-defaulting Party, an amount equal to the present value of the 
economic benefit to it, if any (exclusive of Costs) for the remaining Term resulting from the 
termination of this Agreement, determined in a commercially reasonable manner, which economic 
benefit (if any) will be deemed to be the gain (if any) to such non-defaulting Party represented by 
the difference between the present value of the payments or deliveries required to be made or 
Products and services to be provided during the remainder of the Term of this Agreement and the 
present value of the payments that would be required to be made or Products and services to be 
provided or under a transaction(s) replacing this Agreement for the remainder of the Term of this 
Agreement; provided, however, the non-defaulting Party shall not be required to enter into any 
one or more of such transactions replacing this Agreement for purposes of the calculation 
contemplated herein. 

“General Terms and Conditions” means those General Terms and Conditions of Purchaser 
attached hereto as Exhibit L and incorporated herein for all purposes. 

“Good Utility Practice(s)” means any of the practices, methods and acts engaged in or approved 
by a significant portion of the utility-scale battery energy storage industry, or any of the practices, 
methods and acts which, in the exercise of reasonable judgment in light of the facts known at the 
time the decision was made, could have been expected to accomplish the desired result at a 
reasonable cost consistent with good business practices, reliability, safety and expedition. Good 
Utility Practice is not intended to be limited to the optimum practice, method, or act to the 
exclusion of all others, but rather to be practices, methods, or acts generally accepted in the region 
in which the Facility is located. 

“Governmental Authority” means any federal, state, local or municipal government, governmental 
department, quasi-governmental entity, commission, board, bureau, agency, tribunal, or 
instrumentality, or any judicial, regulatory or administrative body, having jurisdiction as to the 
matter in question, the Facility or a Party, which shall include ERCOT, PUCT and the 
Interconnection Provider, but, for the avoidance of doubt, shall not include either of the Parties. 

“Guaranteed Availability Evaluation Off Peak Period” has the meaning set forth in Article 1. 

“Guaranteed Availability Evaluation Peak Period” has the meaning set forth in Article 1. 

“Guaranteed Availability Evaluation Period” means, as appliable, either the Guaranteed 
Availability Evaluation Off Peak Period or the Guaranteed Availability Evaluation Peak Period. 

“Guaranteed Availability Percentage” has the meaning set forth in Article 1. 

“Guaranteed Availability Percentage LDs” has the meaning set forth in Article 1. 

“Guaranteed Commercial Operation Date” has the meaning set forth in Article 1. 

“Guaranteed Energy Capacity” has the meaning set forth in Article 1. 
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Power, including transmission and distribution fees and charges assessed by any utility or wires 
company in connection therewith.   

ARTICLE 7  
[RESERVED] 

7.1 [RESERVED. ] 

ARTICLE 8  
ENERGY STORAGE SERVICES 

8.1 Charging Energy. Beginning on the Commercial Operation Date, and for the 
duration of the Delivery Term, Seller shall provide the Energy Storage Services to Purchaser, 
receive Charging Energy at the Point of Delivery, and deliver Discharging Energy to the Point of 
Delivery, all of the foregoing in accordance with the terms of this Agreement (including the 
Operating Limitations), and Purchaser shall provide at its cost Charging Energy to Seller at the 
Point of Delivery and accept and transfer Discharging Energy at and from the Point of Delivery, 
pursuant to the terms and conditions of this Agreement and the ERCOT Protocols.  

8.2 Charging Energy Management.  

8.2.1 Upon receipt of a valid Charging Notice, Seller shall take commercially 
reasonable actions to receive the Charging Energy at the Point of Delivery and discharge 
Discharging Energy in accordance with the terms of this Agreement, including maintenance, repair 
or replacement of equipment in Seller’s possession or control used to receive Charging Energy at 
the Point of Delivery. 

8.2.2 Each valid Charging Notice will be effective unless and until Purchaser, the 
Designated QSE, ERCOT or the Interconnection Provider (as applicable) modifies such valid 
Charging Notice by providing Seller with an updated Charging Notice. 

8.2.3 Seller shall not charge the Facility during the Delivery Term other than (a) 
pursuant to a valid Charging Notice, (b) confirmatory charging in connection with a Scheduled 
Maintenance Outage, (c) in connection with a Storage Test or cell balancing, (d) in accordance 
with an instruction issued by a Governmental Authority, (e) by ERCOT pursuant to the ERCOT 
Protocols, or (f) to respond to or account for a Force Majeure Event or Emergency Condition. 

8.3 Scheduling, Charging Notices and Discharging Notices.  

8.3.1  On or before the date that is one hundred and eighty (180) Days prior to the 
Expected Commercial Operation Date (without giving effect to any extensions thereof), Purchaser 
shall have designated to Seller an ERCOT Level 4 QSE that is either Purchaser, an Affiliate of 
Purchaser, or a third party that will serve as the QSE for the Facility (the “Designated QSE”). 
Reasonably promptly following such designation and otherwise in accordance with the applicable 
Network Operations Model change schedule notification deadlines established by ERCOT (if 
applicable), Seller shall take all actions and execute and deliver to Purchaser and ERCOT all 
documents required specifically of Seller by ERCOT in order to designate the Designated QSE 
with ERCOT as the QSE for the Facility, and Purchaser shall, or shall cause the Designated QSE 
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8.3.4 The Parties shall cooperate as reasonably required in order to cause the 
Designated QSE to receive any applicable authorizations from ERCOT required in order to deliver 
applicable Products from the Facility to the Point of Delivery. 

8.3.5 During the Delivery Term, Purchaser has the right to (a) offer or to direct 
the Designated QSE to offer, as applicable, the Facility in the ERCOT markets pursuant to such 
strategies as Purchaser, in its sole discretion, may elect, provided that such strategies are consistent 
with the Operating Procedures, Operating Limitations, Applicable Law, and any other 
requirements of ERCOT and (b) retain all credits and other payments attributable to such period 
received from, and, except as otherwise provided in this Agreement, is responsible for charges due 
to, ERCOT as a result of Charging Energy, Discharging Energy, and other Products from the 
Facility delivered (or not delivered, including due to Curtailment) to ERCOT or any applicable 
recipient designated by Purchaser, including any charges, fees or other costs arising from 
Purchaser’s or the Designated QSE’s failure to comply with this Agreement, the ERCOT Protocols 
or other Applicable Law. 

8.3.6 At least ninety (90) Days prior to the end of the Delivery Term, or as soon 
as practicable following the date of any earlier termination of this Agreement, the Parties will 
conduct such coordination as may be necessary to facilitate the transfer of responsibility for 
performance of QSE services with respect to the Facility from the Designated QSE to such Person 
as Seller may designate to succeed the Designated QSE as the QSE for the Facility (the “Successor 
QSE”). The Parties shall endeavor to complete the designation of the Successor QSE concurrently 
with the end of the Delivery Term or as close thereto as is practicable based on the applicable 
Network Operations Model change schedule notification deadlines established by ERCOT (if 
applicable). If designation of the Successor QSE is completed prior to the end of the Delivery 
Term, Purchaser and Seller shall thereafter take such actions as are necessary to ensure that the 
Facility continues to be operated in accordance with Purchaser’s instructions and that the costs and 
benefits of such operation continue to be allocated in accordance with this Agreement as if the 
Successor QSE were the Designated QSE for the Facility. If designation of the Successor QSE 
will occur after the end of the Delivery Term, then following the end of the Delivery Term the 
Designated QSE will (a) continue to represent the Facility as the Designated QSE until the first 
date on which ERCOT will recognize the resignation of the Designated QSE and the assignment 
of the Successor QSE, and (b) follow Seller’s reasonable instructions regarding the offer and 
dispatch of the Facility provided all such offer and dispatch instructions are consistent with the 
Operating Procedures, Operating Limitations, Applicable Law, and any other requirements of 
ERCOT. All ERCOT revenues received by and ERCOT charges incurred by the Designated QSE 
with respect to periods following the end of the Delivery Term will be the responsibility of and for 
the account of Seller, and Purchaser shall remit to or Seller shall reimburse Purchaser for, as 
applicable, such amounts on a net basis. Purchaser shall provide such reasonable support as Seller 
may request in connection with the transition of responsibility for performance of QSE services 
for the Facility to the Successor QSE, and Seller shall within five (5) Business Days following 
written demand reimburse Purchaser for any out-of-pocket costs and expenses incurred by 
Purchaser or the Designated QSE, if not the Purchaser, in connection with providing such support, 
including costs of Charging Energy. 
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8.4 Guaranteed Availability Percentage. 

8.4.1 The Facility shall maintain Actual Availability of no less than 
the Guaranteed Availability Percentage, as assessed and calculated by Seller in accordance with 
Exhibit C, without the need for testing. 

8.4.2 If during any Guaranteed Availability Evaluation Period the Actual 
Availability is less than the Guaranteed Availability Percentage, Guaranteed Availability 
Percentage LDs will be calculated by and payable by Seller to Purchaser in accordance with 
Article 1.  

8.4.3 Each Party agrees and acknowledges that (a) the damages that Purchaser 
would incur due to Seller’s failure to achieve the Guaranteed Availability Percentage would be 
difficult or impossible to predict with certainty and (b) the Guaranteed Availability Percentage 
LDs are a reasonable forecast of just compensation for such damages and are the sole and exclusive 
remedy for (x) Seller’s failure to meet the Guaranteed Availability Percentage and (y) on or after 
the Commercial Operation Date, any failure or inability of the Facility to receive Charging Energy 
or provide Discharging Energy or Ancillary Service Products. 

8.5 Guaranteed Roundtrip Efficiency. 

8.5.1 The Roundtrip Efficiency of the Facility will equal or exceed the 
Guaranteed Roundtrip Efficiency, as determined by the Storage Test and calculation processes set 
forth in Exhibit B. 

8.5.2 If the Roundtrip Efficiency of the Facility as determined by a Storage Test 
is less than the Guaranteed Roundtrip Efficiency, Guaranteed Roundtrip Efficiency LDs will be 
calculated by and payable by Seller to Purchaser in accordance with Article 1. 

8.5.3 Each Party agrees and acknowledges that (a) the damages that Purchaser 
would incur due to Seller’s failure to achieve the Guaranteed Round Trip Efficiency would be 
difficult or impossible to predict with certainty and (b) the Guaranteed Round Trip Efficiency LDs 
are a reasonable forecast of just compensation for such damages and are the sole and exclusive 
remedy for Seller’s failure to achieve the Guaranteed Round Trip Efficiency. 

8.6 Title and Risk of Loss. Title to, and risk of loss related to, all Products delivered to 
Purchaser transfers from Seller to Purchaser at the Point of Delivery. As between the Parties, 
(a) Purchaser shall be deemed to be in control of all Charging Energy up to and including delivery 
at the Point of Delivery, (b) Seller shall be deemed to be in control of all Stored Energy from and 
after receipt of Charging Energy at the Point of Delivery and up to delivery of Discharging Energy 
to the Point of Delivery, and (c) Purchaser shall be deemed to be in control of such Discharging 
Energy from and after such delivery to the Point of Delivery. Purchaser shall retain title to 
Charging Energy and Discharging Energy at all times and all risk of loss associated with 
Curtailment. Notwithstanding anything to the contrary in this Section 8.6 but not in limitation of 
Section 8.5 and Section 11.1.7, Purchaser has all risk with respect to round-trip losses. 

8.7 Future Products. If, during the Delivery Term, the Facility becomes eligible for any 
Future Products, Seller shall use commercially reasonable efforts to provide such Future Products 
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Performance Security permitted hereunder or otherwise acceptable to Purchaser. If Seller fails to 
comply with its obligations under this Section 10.1.2, Purchaser may, upon notice to Seller, draw 
upon the entire, undrawn portion of any outstanding Letter of Credit and deposit the proceeds 
thereof (the “Seller Security Proceeds”) with a Qualified Issuer pursuant to an escrow agreement 
in form and substance reasonably acceptable to Purchaser; provided that upon Seller’s providing, 
at a later time, replacement Performance Security in another form, Purchaser shall return to Seller 
an amount equal to the difference between (a) the Seller Security Proceeds, minus (b) any 
undisputed amounts due Purchaser by Seller under this Agreement, and minus (c) any amounts of 
such Seller Security Proceeds applied by Purchaser to satisfy any undisputed amounts due 
Purchaser by Seller under this Agreement. 

10.1.3 Promptly (but no later than ten (10) Business Days) following the end of 
the Term, or the earlier termination of this Agreement, and the full and final satisfaction of all of 
Seller’s obligations under this Agreement, Purchaser shall release the Performance Security held 
by Purchaser pursuant to this Section 10.1 (including any accumulated interest thereon, if any) to 
Seller and, if requested by Seller or the issuer of such Performance Security, Purchaser shall 
provide a written form of release and termination of such Performance Security in a form 
reasonably acceptable to Seller (or such issuer of the Performance Security) and Purchaser. 

10.2 Purchaser Security.  

10.2.1 To support Purchaser’s obligations under this Agreement, subsequent to the 
Commercial Operation Date and within thirty (30) Days following the first date that Purchaser 
does not have an Investment Grade Credit Rating (a “Purchaser Downgrade”), Purchaser shall 
provide Seller with, and thereafter maintain at all times during the Delivery Term, Performance 
Security in an amount equal to the Purchaser Security Amount (“Purchaser Security”). Purchaser 
Security shall be in the form of: (a) cash deposited as security with a Qualified Issuer pursuant to 
an escrow agreement in form and substance reasonably acceptable to Seller, (b) a Letter of Credit, 
(c) a Guaranty, or (d) any combination of the foregoing. If Purchaser provides Performance 
Security in the form of a Guaranty, in the event of a downgrade of a Guarantor such that the 
Guarantor no longer has an Investment Grade Credit Rating, Purchaser shall within 
ten (10) Business Days of Seller’s notice to do so: (i) provide another Guaranty from a replacement 
Guarantor, which meets the requirements of this Section 10.2; (ii) supply a Letter of Credit; or 
(iii) supply cash to Seller, in each case, in the Purchaser Security Amount. Purchaser shall 
replenish the Purchaser Security if drawn upon by Seller in accordance with this Agreement within 
ten (10) Business Days after such draw.  

10.2.2 At least twenty (20) Days prior to the expiration of any Letter of Credit 
provided by Purchaser as Performance Security, Purchaser shall renew or substitute such 
outstanding Letter of Credit, establish one or more additional Letters of Credit, or provide another 
form of Performance Security permitted hereunder or otherwise acceptable to Seller. If Purchaser 
fails to comply with its obligations under this Section 10.2.2, Seller may, upon notice to Purchaser, 
draw upon the entire, undrawn portion of any outstanding Letter of Credit and deposit the proceeds 
thereof (the “Purchaser Security Proceeds”) with a Qualified Issuer pursuant to an escrow 
agreement in form and substance reasonably acceptable to Seller; provided that upon Purchaser’s 
providing, at a later time, replacement Performance Security in another form, Seller shall return to 
Purchaser an amount equal to the difference between (a) the Purchaser Security Proceeds, minus 
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11.3.1 Purchaser fails to perform any of its material obligations under this 
Agreement, not otherwise provided for as a separate event of default under this Section 11.3, and 
such failure is not corrected within thirty (30) Days after written notice thereof (including to the 
extent such failure can remedied with the payment of monetary damages); provided that such 
period shall be extended for an additional reasonable period if a cure cannot be reasonably effected 
within such thirty (30) Days and if corrective action is instituted by Purchaser within the initial 
thirty (30) Day-period and so long as such action is being diligently pursued until such default is 
corrected, but in no case shall such extended period exceed an additional ninety (90) Days; 

11.3.2 Except for disputed charges arising under this Agreement which remain in 
dispute on the date on which payment of such amounts would have otherwise been due, if 
Purchaser fails to pay any amounts due hereunder, which failure continues for a period of 
ten (10) Business Days after the date on which written notice of a failure to pay is received from 
Seller; 

11.3.3 Except to the extent set forth in Sections 11.3.7 and 11.3.8, failure by 
Purchaser to provide Performance Security required under this Agreement, including security 
requirements as set forth in this Article 10, and such failure continues for a period of ten 
(10) Business Days after the date on which written notice thereof is received from Seller; 

11.3.4 Any written representation or warranty set forth herein made by Purchaser 
proves to have been incorrect or misleading in any material respect when made, or deemed to be 
made, or repeated, and the circumstances that rendered such representation or warranty false or 
misleading continue, or are not otherwise addressed to the satisfaction of Seller, for more than 
thirty (30) Days after Purchaser receives notice thereof;  

11.3.5 Purchaser fails to comply with its obligations under Section 8.3 and such 
failure is not cured within fifteen (15) Days after written notice thereof; 

11.3.6 Purchaser becomes Bankrupt; or 

11.3.7 If Purchaser provides Performance Security in the form of a guaranty: 

(a) Any representation or warranty made by the Guarantor in 
connection with this Agreement is false or misleading in any material respect when 
made or when deemed made or repeated; 

(b) The failure of the Guarantor to make any payment required or to 
perform any other covenant or obligation in any Guaranty made in connection with 
this Agreement; 

(c) The Guarantor becomes Bankrupt; 

(d) The failure of such Guaranty to be in full force and effect for 
purposes of this Agreement prior to the satisfaction of all obligations of Purchaser; 
or 
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Agreement (a) shall be held in Dallas, Texas, unless otherwise agreed by the Parties, (b) shall be 
non-administered, and (c) shall, except as otherwise modified by this Section 12.3, be governed 
by the Commercial Arbitration Rules (the “Rules”) of the American Arbitration Association (the 
“AAA”). Three (3) arbitrators shall be chosen in accordance with Section 12.3.2 for the arbitration 
hearing. The arbitrators shall determine the rights and obligations of the Parties according to the 
express terms of this Agreement (including all limitations on damages expressly provided for 
herein) and the substantive law of the State of Texas, excluding its conflict of law principles; 
provided, however, the law applicable to the validity of the arbitration clause, the conduct of the 
arbitration, including resort to a court for provisional remedies, the enforcement of any award and 
any other question of arbitration law or procedure shall be the Federal Arbitration Act, 9 U.S.C.A. 
§ 1 et seq. Issues concerning the arbitrability of any Dispute shall be decided by a court with proper 
jurisdiction over the subject matter and the parties, which court will be a Federal District Court 
located in Dallas, Texas, with respect to which the Parties submit to jurisdiction. The Parties shall 
be entitled to engage in reasonable discovery, including the right to production of relevant and 
material documents by the opposing Party and the right to take depositions reasonably limited in 
number, time and place; provided that in no event shall any Party be entitled to refuse to produce 
relevant and non-privileged documents or copies thereof requested by the other Party within the 
time limit set and to the extent required by order of the arbitrators. All disputes regarding discovery 
shall be promptly resolved by the arbitrators. To the extent permitted by Applicable Law, at either 
Party’s option or by agreement, any other Person may be joined as an additional party to any 
arbitration conducted under this paragraph, provided that the Person to be joined is or may be 
liable to either Party in connection with all or any part of any Dispute between the Parties. The 
arbitration award shall be final and binding, in writing, signed by all arbitrators, and shall state the 
reasons upon which the award thereof is based. The Parties agree that judgment on the arbitration 
award may be entered by any court having jurisdiction thereof. 

12.3.2 The arbitrators for any arbitration under Section 12.3.1 shall be selected in 
accordance with this Section 12.3.2. Seller and Purchaser shall each appoint one (1) arbitrator 
within thirty (30) Days of the filing of the demand for arbitration by a Party, and the 
two (2) arbitrators so appointed shall select the presiding arbitrator within thirty (30) Days after 
the latter of the two (2) arbitrators has been appointed by the Parties. If either Party fails to appoint 
its party-appointed arbitrator or if the two (2) party-appointed arbitrators cannot reach an 
agreement on the presiding arbitrator within the applicable time period, then in accordance with 
the Rules, AAA shall appoint the remainder of the three (3) arbitrators not yet appointed. Each 
arbitrator shall be and remain at all times wholly impartial, and, once appointed, no arbitrator shall 
have any ex parte communications with any of the Parties or any other parties to the dispute 
concerning the arbitration or the underlying Dispute other than communications directly 
concerning the selection of the presiding arbitrator. The arbitrators shall be experienced in battery 
energy storage system related matters, have experience with issues pertinent to the particular 
subject matter of the Dispute between the Parties and shall not be a former employee, agent or 
representative of, or consultant (including a financial consultant) or counsel to, either Party or any 
of their respective Affiliates. 

12.4 Cost of Dispute Resolution. The prevailing Party in any Dispute arising out of or 
relating to this Agreement shall be entitled to recover from the other Party, as determined by the 
arbitrators, up to the actual attorneys’ fees, costs and expenses incurred by the prevailing Party in 
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(c) all ad valorem taxes relating to the Facility except for ad valorem 
taxes on or with respect to Energy Storage Services delivered to or the transaction 
under this Agreement arising at or beyond the Point of Delivery. 

19.2.2 Seller shall not be responsible for payment of gross receipts taxes on Energy 
Storage Services to Purchaser. 

19.2.3 Purchaser shall be solely responsible for any and all present or future taxes 
and other impositions of Governmental Authorities on or with respect to Energy Storage Services 
provided by Seller to Purchaser hereunder, including any applicable ad valorem taxes. 

19.2.4 In the event Purchaser is required by Applicable Law to remit or pay such 
taxes or other impositions of Governmental Authorities that are Seller’s responsibility pursuant to 
Section 19.2.1, Seller shall promptly reimburse Purchaser for such amounts. If Seller is required 
by Applicable Law to remit or pay such taxes or other impositions of Governmental Authorities 
that are Purchaser’s responsibility pursuant to Section 19.2.3, Purchaser shall promptly reimburse 
Seller for such amounts. 

19.2.5 The Parties shall cooperate to minimize tax exposure; however, neither 
Party shall be obligated to incur any financial burden to reduce taxes for which the other Party is 
responsible under this Agreement. 

19.3 Monetary Penalties. If Fines are claimed or assessed against Purchaser or Seller by 
any Governmental Authority that are in whole or in part contributed to or due to or result from 
noncompliance by the other Party with this Agreement or any requirements of Applicable Law, 
including any permit or contractual obligation, the other Party shall promptly reimburse Purchaser 
or Seller for related monetary penalties to the extent of such contribution or attribution. The Party 
against whom any such fines, penalties or costs are claimed or assessed bears the burden of proof 
as to the responsibility or liability of the other Party for all or any portion of any such Fines claimed 
or assessed; provided, however, to the extent reimbursement of any such Fines (or any portion 
thereof) is restricted by or otherwise prohibited under any Applicable Law, the Party from whom 
any such contribution or attribution is being sought shall have no obligation to make any such 
contribution or attribution. 

19.4 Notices in Writing. Notices required by this Agreement shall be addressed to the 
Party’s representative named in Exhibit D at the addresses noted in such Exhibit D. Any notice, 
request, consent, or other communication required or authorized under this Agreement to be given 
by one Party to the other Party shall be in writing. It shall either be hand delivered or mailed, 
postage paid, to the representative of the other Party. If mailed, the notice, request, consent or other 
communication shall be simultaneously sent by facsimile or other electronic means (including 
email), to only the facsimile or other electronic number or address set out in Exhibit D. Any such 
notice, request, consent, or other communication shall be deemed to have been received by the 
Close of the Business Day on which it was hand delivered or transmitted electronically (unless 
hand delivered or transmitted after such Close of the Business Day, in which case it shall be 
deemed received at the Close of the Business Day for the next following Business Day). Subject 
to the provisions of the Operating Procedures, real-time or routine communications concerning 
Facility operations shall be exempt from this Section 19.4. 
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19.5 Changes to Representatives and Notice Information. Either Party may change its 
representative or the information for its notice addresses in Exhibit D at any time without the 
approval of the other Party, but with written notice to the other Party setting forth all such changes. 
All other changes or modifications to this Agreement, including any other Exhibits attached hereto, 
shall be subject to the second sentence of Section 19.11 below.  

19.6 Other Changes.  

19.6.1 The terms and conditions and the rates for service specified in this 
Agreement shall remain in effect for the Term of this Agreement. Absent the Parties’ written 
agreement, this Agreement shall not be subject to change by application of either Party pursuant 
to Sections 205 or 206 of the Federal Power Act. 

19.6.2 Any portion of this Agreement proposed by a non-party, or PUCT acting 
sua sponte, will be the strictest standard of review permissible to preserve the intent of the Parties 
to uphold the sanctity of contracts without modification, which in no event will be lower than the 
“public interest” standard of “just and reasonable” review set forth in High Plains Natural Gas 
Co. v. Railroad Commission, Tex. Civ. App. – Austin 1971, writ ref’d n.r.e. 

19.7 Disclaimer of Third-Party Beneficiary Rights. Nothing in this Agreement shall be 
construed to create any duty to, standard of care with reference to, any liability to, or any rights or 
benefits in favor of any Person not a Party to this Agreement. 

19.8 Relationship of the Parties. This Agreement shall not be interpreted to create an 
association, joint venture, or partnership between the Parties or to impose any partnership 
obligation or liability upon either Party. Neither Party shall have any right, power, or authority to 
enter into any agreement or undertaking for, or act on behalf of, or to act as an agent or 
representative of, the other Party, save to the extent otherwise specifically provided for under this 
Agreement. 

19.9 Survival of Obligations. Cancellation, expiration, or earlier termination of this 
Agreement shall not relieve the Parties of obligations that by their nature should survive such 
cancellation, expiration, or termination, prior to the term of the applicable statute of limitations, 
including Payments (Article 9), Security for Performance (Article 10), Default and Remedies 
(Article 11), Dispute Resolution (Article 12), Representations and Warranties (Article 15), 
Indemnity (Article 17) and the applicable provisions of this Article 19, which shall survive for the 
period of the applicable statute(s) of limitation. Applicable provisions of this Agreement shall 
continue in effect after termination, including early termination, to the extent necessary to enforce 
or complete the duties, obligations or responsibilities of the Parties arising prior to any such 
termination and, as applicable, to provide for final billings and adjustments related to all Billing 
Periods occurring prior to any such termination, payment of any money due and owing to either 
Party pursuant to this Agreement, payment of principal and interest (if any) associated with the 
Performance Security, or the return thereof by one Party to the other Party, the indemnifications 
specified in this Agreement and the manner of resolving Disputes hereunder. 

19.10 Severability. In the event any of the terms, covenants, or conditions of this 
Agreement, its Exhibits, or the application of any such terms, covenants, or conditions, shall be 
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held invalid, illegal, or unenforceable by any Governmental Authority having jurisdiction, all other 
terms, covenants, and conditions of the Agreement and their application not adversely affected 
thereby shall remain in force and effect; provided, however, that Purchaser and Seller shall 
negotiate in good faith to attempt to implement an equitable adjustment in the provisions of this 
Agreement with a view toward effecting the purposes of this Agreement by replacing any such 
provision that is held invalid, illegal, or unenforceable with a valid provision the economic effect 
of which comes as close as possible to that of the provision that has been found to be invalid, 
illegal or unenforceable. 

19.11 Complete Agreement; Amendments. The terms and provisions contained in this 
Agreement and its Exhibits constitute the entire agreement between Purchaser and Seller with 
respect to Energy Storage Services (including the receipt of Charging Energy, the storage of Stored 
Energy, the discharge of Discharging Energy from the Facility, and the delivery of Energy to the 
Point of Delivery) and shall supersede all previous communications, representations, or 
agreements, either verbal or written, between Purchaser and Seller with respect thereto. This 
Agreement may be amended, changed, modified, or altered, provided that any such amendment, 
change, modification, or alteration shall be in writing and signed by both Parties hereto, and 
provided further, that Exhibit D attached hereto may be changed according to the provisions of 
Section 19.5 and in the absence of a written amendment to this Agreement. 

19.12 Binding Effect. This Agreement, as it may be amended from time to time pursuant 
to Sections 19.5 and 19.11, shall be binding upon and inure to the benefit of the Parties hereto and 
their respective successors in interest, legal representatives, and permitted assigns. 

19.13 Headings. Captions and headings used in this Agreement or any Exhibits attached 
hereto are for ease of reference only and do not constitute a part of this Agreement. 

19.14 Counterparts. This Agreement may be executed in any number of counterparts, and 
each executed counterpart shall have the same force and effect as an original instrument and all 
such counterparts shall form one and only one Agreement. 

19.15 Governing Law, Choice of Forum. THIS AGREEMENT AND THE RIGHTS 
AND DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND 
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE LAWS OF 
THE STATE OF TEXAS, WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAW. 
EACH PARTY IRREVOCABLY CONSENTS AND AGREES THAT ANY SUIT, ACTION OR 
PROCEEDING TO ENFORCE ANY ARBITRAL AWARD GRANTED PURSUANT TO 
SECTION 12.3 SHALL BE BROUGHT EXCLUSIVELY IN THE DISTRICT COURTS OF 
DALLAS COUNTY, TEXAS, OR THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF TEXAS LOCATED IN DALLAS COUNTY, TEXAS. BY 
EXECUTION AND DELIVERY HEREOF, EACH PARTY (A) ACCEPTS THE EXCLUSIVE 
JURISDICTION OF ANY SUCH COURT AND WAIVES ANY OBJECTION THAT IT MAY 
NOW OR HEREAFTER HAVE TO THE EXERCISE OF PERSONAL JURISDICTION BY 
ANY SUCH COURT OVER EACH PARTY FOR THE PURPOSE OF ANY PROCEEDING 
RELATED TO THIS AGREEMENT, (B) IRREVOCABLY AGREES TO BE BOUND BY ANY 
FINAL JUDGMENT (AFTER ANY AND ALL APPEALS) OF ANY SUCH COURT ARISING 
OUT OF SUCH DOCUMENTS OR ACTIONS, (C) IRREVOCABLY WAIVES, TO THE 
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FULLEST EXTENT PERMITTED BY LAW, ANY OBJECTION THAT IT MAY NOW OR 
HEREAFTER HAVE TO THE LAYING OF VENUE OF ANY SUIT, ACTION OR 
PROCEEDINGS ARISING OUT OF SUCH DOCUMENTS BROUGHT IN ANY SUCH 
COURT (INCLUDING ANY CLAIM THAT ANY SUCH SUIT, ACTION OR PROCEEDING 
HAS BEEN BROUGHT IN AN INCONVENIENT FORUM) IN CONNECTION HEREWITH, 
(D) AGREES THAT SERVICE OF PROCESS IN ANY SUCH ACTION, SUIT OR 
PROCEEDING MAY BE EFFECTED BY MAILING A COPY THEREOF BY REGISTERED 
OR CERTIFIED MAIL, POSTAGE PREPAID, TO SUCH PARTY AT ITS ADDRESS AS SET 
FORTH HEREIN, AND (E) AGREES THAT NOTHING HEREIN SHALL AFFECT THE 
RIGHT TO EFFECT SERVICE OF PROCESS IN ANY OTHER MANNER PERMITTED BY 
LAW. 

19.16 Waiver of Jury Trial. EACH PARTY KNOWINGLY, VOLUNTARILY, 
INTENTIONALLY AND IRREVOCABLY WAIVES THE RIGHT TO A TRIAL BY JURY IN 
RESPECT OF ANY SUIT, ACTION OR PROCEEDING BROUGHT TO ENFORCE ANY 
ARBITRAL AWARD GRANTED PURSUANT TO SECTION 12.3.  THIS PROVISION IS A 
MATERIAL INDUCEMENT TO EACH OF THE PARTIES FOR ENTERING INTO THIS 
AGREEMENT. EACH PARTY HEREBY WAIVES ANY RIGHT TO CONSOLIDATE ANY 
SUIT, ACTION, PROCEEDING OR COUNTERCLAIM ARISING OUT OF OR IN 
CONNECTION WITH THIS AGREEMENT OR ANY OTHER AGREEMENT EXECUTED OR 
CONTEMPLATED TO BE EXECUTED IN CONJUNCTION WITH THIS AGREEMENT, OR 
ANY MATTER ARISING HEREUNDER OR THEREUNDER, WITH ANY PROCEEDING IN 
WHICH A JURY TRIAL HAS NOT OR CANNOT BE WAIVED. THIS SECTION 19.15 WILL 
SURVIVE THE EXPIRATION OR TERMINATION OF THIS AGREEMENT. 

19.17 Confidentiality. 

19.17.1 In the event of any conflict between this Section 19.17 and any other 
confidentiality agreements or non-disclosure agreements entered into between the Parties, the 
terms and conditions of this Section 19.17 shall prevail. 

19.17.2 Other than in connection with this Agreement or as otherwise 
required by Applicable Law or ERCOT Protocols, the Receiving Party shall not use the 
Confidential Information of the Disclosing Party and shall keep such Confidential Information 
confidential. The Confidential Information of the Disclosing Party may be disclosed to the 
Receiving Party’s or its Affiliates’ directors, officers, mangers, employees, financial advisors, 
legal counsel, contractors, vendors, accountants and actual and potential lenders and investors, 
including tax equity investors and tax credit purchasers (collectively, “Representatives”), but only 
if such Representatives need to know the Confidential Information in connection with this 
Agreement. The Parties agree that (a) such Representatives will be informed by the Receiving 
Party of the confidential nature of the Confidential Information and the requirement and the 
limitations of its use, (b) such Representatives will be required to agree to and be bound by the 
terms of this Section 19.17 as a condition of receiving the Confidential Information, and (c) in any 
event, the Receiving Party will be responsible for any disclosure of Confidential Information of 
the Disclosing Party, or any other breach of confidentiality provisions of this Agreement, by any 
of its Representatives. The Receiving Party shall not disclose the Confidential Information of the 
Disclosing Party to any Person other than as permitted hereby, and shall safeguard such 
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Confidential Information from unauthorized disclosure using the same degree of care as it takes to 
preserve its own confidential information (but in any event no less than a reasonable degree of 
care). To the extent the Disclosing Party is required to submit Confidential Information to a 
Governmental Authority, the Disclosing Party shall use all available means to ensure that such 
Confidential Information is not made public; provided, however, notwithstanding anything to the 
contrary in this Section 19.17, Seller acknowledges that Purchaser must strictly comply with the 
Public Information Act, Chapter 552, Texas Government Code (the “Public Information Act”) in 
responding to any request for public information related to this Agreement and that this obligation 
supersedes any conflicting provisions of this Agreement, including those set out in this Section 
19.17. All Confidential Information submitted by Seller to Purchaser shall become property of 
Purchaser upon receipt. Any portions of such Confidential Information claimed by Seller to be 
confidential and proprietary must be clearly marked as such. Determination of the public nature of 
the Confidential Information of Seller is subject to the provisions of the Public Information Act. 
Notwithstanding the foregoing, the Parties acknowledge and agree that this Agreement is 
confidential, commercially sensitive information protected from disclosure pursuant to the Public 
Information Act. 

19.17.3 If the Receiving Party or its Representatives are requested or 
required (by oral question, interrogatories, requests for information or documents, subpoena, civil 
investigative demand or similar process, or by Applicable Law) to disclose any Confidential 
Information, the Receiving Party shall promptly notify the Disclosing Party of such request or 
requirement, if that notification can be made without violating the terms of such compelled 
disclosure, so that the Disclosing Party may seek an appropriate protective order to protect the 
confidentiality of the Confidential Information or waive compliance with this Section 19.17 with 
respect to such disclosure. If, in the absence of a protective order or the receipt of a waiver under 
this Agreement, the Receiving Party or its Representatives are, in the opinion of their legal counsel, 
compelled to disclose the Confidential Information, the Receiving Party and its Representatives 
may disclose only such of the Confidential Information to the party compelling disclosure as is 
required by any such request or requirement served on the Receiving Party and, in connection with 
such compelled disclosure, the Receiving Party and its Representatives shall use their reasonable 
efforts to obtain from the party to whom disclosure is made written assurance that confidential 
treatment will be accorded to such portion of the Confidential Information as is disclosed; 
provided, however, the Receiving Party shall not be in breach of this Agreement or its obligations 
under this Section 19.17 if no such written assurance is obtained or cannot otherwise be obtained 
due to Applicable Law.  

19.17.4 As used in this Agreement, “Confidential Information” means all 
information that is furnished in connection with this Agreement to the Receiving Party or its 
Representatives the Disclosing Party, or to which the Receiving Party or its Representatives have 
access by virtue of this Agreement (in each case, whether such information is furnished or made 
accessible in writing, orally, visually or by any other (including electronic) means), or which 
concerns this Agreement, the Disclosing Party or the Disclosing Party’s stockholders, members, 
Affiliates or subsidiaries, and which is designated by the Disclosing Party at the time of its 
disclosure, or promptly thereafter, as “confidential” or “proprietary” (whether by stamping any 
such written material or by memorializing in writing the confidential nature of any such oral or 
visual information). Any such Confidential Information furnished to the Receiving Party or its 
Representatives by any Representative of the Disclosing Party will be deemed furnished by the 
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Disclosing Party for the purpose of this Agreement. Notwithstanding the foregoing, the following 
will not constitute Confidential Information for purposes of this Agreement: 

(a) information that is or becomes generally available to the public other 
than as a result of an authorized disclosure by the Receiving Party or its 
Representatives; 

(b) information that can be shown by the Receiving Party to have been 
already known to the Receiving Party on a non-confidential basis prior to being 
furnished to the Receiving Party by the Disclosing Party; 

(c) information that becomes available to the Receiving Party on a non-
confidential basis from a source other than the Disclosing Party or a Representative 
of the Disclosing Party if such source was not subject to any prohibition against 
transmitting the information to the Receiving Party; and 

(d) information developed by the Parties during the negotiation of this 
Agreement that relates solely to this Agreement (as opposed to confidential 
business or operating information of either Party, including pricing), which 
information shall be deemed proprietary to both Parties, each of whom shall be free 
to use such information, as they would any information already known to the Parties 
prior to the negotiation of this Agreement. 

19.17.5 The Confidential Information will remain the property of the 
Disclosing Party, subject to the provisions of Section 19.17.2 to the contrary. Any Confidential 
Information that is reduced to writing, except for that portion of the Confidential Information that 
may be found in analyses, compilations, studies or other documents prepared by or for the 
Receiving Party in connection with this Agreement, will be returned to the Disclosing Party 
immediately upon its request after expiration or termination of this Agreement, unless such 
Confidential Information has been destroyed by the Receiving Party, and no copies will be retained 
by the Receiving Party or its Representatives, unless the Parties agree otherwise or as may 
otherwise be required to be retained by Purchaser in accordance with Applicable Laws. That 
portion of the Confidential Information that may be found in analyses, compilations, studies or 
other documents prepared by or for the Receiving Party, oral or visual Confidential Information, 
and written Confidential Information not so required to be returned will be held by the Receiving 
Party and kept subject to the terms of this Agreement or destroyed. 

19.17.6 It is understood and agreed that neither this Agreement nor 
disclosure of any Confidential Information by the Disclosing Party to the Receiving Party shall be 
construed as granting to the Receiving Party or any of its Representatives any license or rights in 
respect of any part of the Confidential Information disclosed to it, including any trade secrets 
included in any such Confidential Information. 

19.17.7 Each Party agrees that violation of the terms of this Section 19.17 
constitutes irreparable harm to the other, and that the harmed Party may seek any and all remedies 
available to it at law or in equity, including injunctive relief; provided, however, Seller 
acknowledges and agrees that Purchaser’s compliance with its obligations under the Public 



 

66 

Information Act shall not give rise to a right in favor of Seller to seek injunctive relief or other 
equitable remedies against Purchaser. 

19.18 Compliance with Applicable Law. This Agreement and the obligations of the 
Parties under this Agreement are subject to all present and future Applicable Laws with respect to 
the subject matter hereof. The Parties agree to comply with any and all such Applicable Laws, in 
connection with the performance of their respective obligations under this Agreement. Subject to 
Section 19.18, each Party shall deliver or cause to be delivered to the other Party such certificates 
and documents, and shall make available such personnel and records relating to the Facility, to the 
extent that the requesting Party requires the same in order to fulfill any regulatory reporting 
requirements, or to assist in any administrative proceedings relating to this Agreement or the 
Facility. 

19.19 Press Releases and Media Contact. Upon the written approval of both Parties, in 
their sole discretion, the Parties shall develop a mutually agreed joint press release to be issued 
describing the location, size, type and timing of the Facility, the long-term nature of this 
Agreement, and other relevant factual information about the relationship. In the event during the 
Term, either Party is contacted by the media concerning this Agreement, the contacted Party shall 
inform the other Party of the existence of the inquiry, and the Parties shall jointly agree upon the 
substance of any information to be provided to the media. Nothing in this Section 19.19 shall be 
interpreted as limiting the ability of the Purchaser to make public presentations relevant to this 
Agreement and the transactions set out herein which are required to be made before the City 
Council of the Purchaser or any other Governmental Authority as required under Applicable Laws. 

19.20 General Terms and Conditions. For all purposes of this Agreement, Seller shall and 
shall cause any one or more of its Affiliates involved in or otherwise undertaking any of Seller’s 
obligations hereunder, to comply with the General Terms and Conditions. In the event of a conflict 
between the terms of this Agreement and those set out in the General Terms and Conditions, those 
of the General Terms and Conditions shall control.   

 
[Signatures on Following Pages] 
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the Effective Date. 

SELLER: 

Tidwell Prairie IIA LLC 

By: _________________________________ 

Name: ______________________________ 

Title: _______________________________ 

PURCHASER: 

City of Denton, Texas, a municipal corporation 
created under the laws of the State of Texas which 
owns and operates a municipal electric utility 
known as Denton Municipal Utility  

By: _________________________________ 

Name: ______________________________ 

Title: _______________________________ 

 
ATTEST: 
 
[TBD], City Secretary 
 
 
By: ________________________________ 
 
Approved As To Legal Form: 
[TBD], City Attorney 
 
 
By: ________________________________ 
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EXHIBIT A 
 

FACILITY DESCRIPTION AND SITE MAPS 

1. Facility Description. Tidwell Prairie II is a battery energy storage system located in Robertson 
County, Texas. 

2. Point of Delivery.  

3. Site Description. Anticipated  battery energy storage system located in 
Robertson County, Texas with a resource ID to be provided at a later date. 

4. Projected Size: 

• Storage Capacity:  

• Storage Capacity:  

5. Site Map: 

See attached. 
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EXHIBIT D 
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EXHIBIT F 
 

OPERATING PROCEDURES 

The Operating Procedures will be developed in accordance with Section 13.2 of the Agreement. The 
Operating Procedures are to be reviewed annually (date and time to be mutually agreed to by the Parties as 
part of the Operating Procedures) to optimize operations for both Parties. The Parties shall cooperate to 
integrate the systems and controls necessary to implement the Operating Procedures. 
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Exhibit B 
Draw Certificate 

 
 

The undersigned, a duly authorized signatory of the undersigned Beneficiary hereby certifies to [Issuing 
Bank], New York Branch, with reference to Irrevocable Standby Credit No.  issued by [Issuing Bank], 
New York Branch in favor of the Beneficiary, that: 
 
 
The Beneficiary is entitled to make this drawing in the amount of $    under the 
Letter of Credit. 
 
The Beneficiary is making a drawing under the Letter of Credit with respect to the Applicant’s default 
under that certain contract agreement between [insert beneficiary] and [insert applicant] for …[insert LC 
purpose covering contract] 
  
The amount of the Sight Draft accompanying this Certificate is $   . 
 
 
 

 
      
       
      
 
     By:      
 
     Name:        
 
     Title:      
 
     Date:      
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Exhibit A 

NOTICE INFORMATION 

If to Guarantor: 
 
Address: [_______] 

[_______] 
[_______] 

Attn: [_______] 
Email: [_______] 

 
With a copy of all notices and other communications to: 

 
Address: [_______] 

[_______] 
[_______] 

Attn: [_______] 
Email: [_______] 
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If to Beneficiary: 

Address: [_______] 
[_______] 
[_______] 

Attn: [_______] 
Email: [_______] 

 
With a copy of all notices and other communications to: 

 
Address: [_______] 

[_______] 
[_______] 

Attn: [_______] 
Email: [_______] 
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EXHIBIT K 

SINGLE-LINE DIAGRAM 

[See attached] 

 
















